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E1579 
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| 
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AFTERNOON SESSION 
2:00 P.M. 


ALLEN ARR OW resumed. 
DIRECT EXAMINATION (continued) 
BY MR. BAKER: 

Q Mr. Arrow, during your discussions with Mr. 
Chiantia, did he at any time express -o you any view as 
whether it would be in the best interests of the music 
publishing irdustry to license performing richts either 
directly or through ASCAP? 

A I think -- 

THE COURT: As alternativos? 
MR, BAKER: As alternatives? 

THE COURT: Which was better? 
MR, BAKER: Yes. 

A I think Mr. Chiantia said to me on more than one 
occasion that it was better to license performance rights 
through associates than by means cf individual licenses. 

Q Do you recall} whether this view was one of the 
reasons that he wished to verify the status of the 3'1-ASCAP 
negotiations? 

MR, TOPKiS: I take it that means 
f the reasons that he expressed. 


THE CCURT: Yes, I take it, too. 
TIE WITNESS: I am not sure. 
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z | Q T would like to show you your tcstimonv given 


31! on deposition is: this action, Page 287, beginning at Line 


4 15 and running through the first line on Page 288, 


s | Does that refresh your recollection in any way? | 
li i 

6 | A Well, it indicates that that is what I stated | 
1} 

^ | during the deposition. It would be consistent with my d 
| 

8| of what Mr, Chiantia's views were. but I don't specificclly | 
[ 

9 | recall now that it was stated during any specific neectin, 

io | Q in the course of your discussions with Mr, 

" Chiantia, either before or after the execution of the | 

| agreeme:t botwa3en 3M and Leed iid yov iscuss the subj-ct | 
| 

13 | of unfavorable reaction to 1 direct nsing by ASCAP 
| 


or any ASCAP pubiisher members? 


x 


MR, TOPKIS: Cc RI 


please? 


yes or no answer I 


wouldn't object 


et 
et 
- 
M 
* 
- 
c 
et 
Hx 
£ 
m 
C 
c 
à 
ie, 
r 
J 
) 
+ 
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ject to anytiing more 


than that, 


THE COURT: It only calls for a ves or no answer 


at this stage. 


A I an not sure I understand the ques tion You 


mean unfavorable reaction, from whom? 


Q ASCAP representatives or ASCAP members, 
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Yes, we did, 

SK BAKLR: Your Honor, I would like to inquire 
about that di icussion for the purpose of determining the 
state of mind of the person who made that discussion, who 
made the statements, namely, Mr Chiantia, and only for 
the purpose of shoving that the statements were nade and not: 
for the truth of the statements. 

THE COURT: I will accept it for that purpose, 

Q And do you recall what Mr. Chiantia said to you ir 
IIS ..5e.47 

MR. TOPKIS: Cculd wc fix the tine of this, 
approximately, because at one time ‘ir. Chiantia was no: 

a member of the ASCAP board and at a subsequent cime he was 

THE COURT: Would you tell us, as wel! as you 
can recall, when this occurred? 

THE WITNESS: During the initial stages of our 
discussion or discussions with Mr. Chiantia. 

THE COURT: Which would be late October or 
November, 1964? 


THE WITNESS: Yes, We had some dialogue about 


the reaction of ASCAP publishers to Leeds issuing this type 


of license. 


I was told by Mr. Chiantia that he had head 


communications wjth other publishers, some of whom 
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eventually licensed 3M, and we were led to believe by 
Mr, Chiantia that Leeds was ready to enter into an 
acgreement., 

Subsequent to this kind of discussion and while 
we were still trying to attract enough publisher interest 
to make the prccram a reasonable possibility, Mr. Chiantia 
delivered to us an executed copy of this agreement and 
thereafter -- I believe it was che next day -- called me and 
asked me to meet with him and Mr.Adans with respect to an 
incident which I was told had occurred at ASCAP 

THE COURT: With Mr.Stanley Adams? 

THE WITNESS: Ho. Mr. Berle Adams, 

THE COURT: Who was he? 

THE WITNESs: He was an officer of MCA, a company 
which I believe had purchased Leeds and Duchess during the 
time intervenina. 

Q Do you recall when that meeting occurred? . 
A No, X don’t recall. 
Q Could you check your diary for January 26, 1965? 
A Yes, I see thaton January 26, 1965, there 
was a meeting scheduled with Sal Chiantia and Berle Adams, 
THE COURT: Nou just scheduled, but held? 


THE WITNESS: I think it was held, sir. I know 


a meeting wes held and I would assume i. was that day. 
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Can you tell us the substance of the con- 


versation at that meeting? 


A Mr, Chicntia told me that his immediate super- 


visor, Mr. Levy, tid nad a discussion at AZCAP with 
respect to the 3M license and tnat Mr. Levy had instruc.od 
Mr. Chiantia to rencunce *:he license or to withdraw end 
Mr. Chiaatia thought that the matter was of sui'ficient 
importance to involve "r.iidams, who was épparently the 
men who had been put in charge of both Mr. levy ané Mr. 
Chiantia by the accuiring company. 

I wes asked to explain the situation to Mr. 
Adams and I did and I think I told Mr. Chienti. at that 
time that as fax as 3M was concerned ani certa:nly as far | 
as I was concerned on a personal basis if the existence | 
of the contract was in any way embarrassing or if Mr. C rizntih 
thought he had overstepped his authority ir dealing vita 


JM, we were ready to hand him back the signed piece of 


| 
| 
! 
| 
| 
| 


I 
i 
f 
| 
Í 


paper. 


Mr. Adams, I think at one time Curing the meeting, | 


said that he didn't in any way want to interfere with Mr. | 
Chiantia's judoment and eventually the ccntrac: was fu liş 
executed and 3M stillhas a license from lecds. 

THE COURT: I am a little confused. I thought 


it was fully executed the dey before the meeting. 
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I don't think it had been 
executed by JM, $ 
THE COUR’ But they 
THE 5WYIT S£: 
DO vou recali the focus of Mr, Adams’ concern? 
MR, TOPKTS object, your Honor. 
VHE COURT: ', Adams’ concer.i? 
MR. BAKER: 
Q Why was ic 
be ask? What subjects 
THE COURT: How would that apply? 
that the purpose cç this s tc indicate what 
state of mind was. 


Are you broadening that now to Hr, Adars' state 
y g 


MR, BAKER: Yes, sir. 

THE COURT: All right. 

Mr.AGam3 was inte2restec in the history of the 
negotiations with ASCAP and he was interested in learnino 
what Leeds’ liability could be in the ‘event that it was 
doing something which it nad no rigat t» do. 


I feit ai the tíme, although í can't reca 


specific oomment, that he was really making a judgment: 


between the authoricy of Mr. Levy aad the authority of 
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iprrow-itrect 


eventually he v pre: 


favor of the Cl ani- x55 tion. 


know is thet. the cc 


ccreroct. 
Q J Te 7 to aard to jhe witness 


and a3} 


it was 


[ object tc 
from Mr. irdq»s o! ;hiantie 
apparently, ince seis to + : to do wit 
about how 3M wes p.ckirc its music and vho 
pay for a dozer shirts 


I don’t think either subte wt i: 


relevant to this proceeding. 
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THE COURT: Putting that as do, I don't see 
how we can put it in evidence on Mr, Arrow's statenent 
that he presumes it was sent. 
MR.BAKZR: Well, I -- 


THE COURT If you want to cuestion Mr. 


about thc subject matter, I dor't sec why you can't 


Tum 


x 


ask him questions relating to the subject mattc-. 


If he doesn't recall then, you th.n! 


zem - 


refresh his recollection, can show him that o 


any other document to refresh his recollectior. 
Q Directing your a:tention -- 

THE COURT: Just 

MR. HRUSKA: 
is pertinent to the document. 

The stipulation is that documents marked for 
identification during the course of depositions, as this 
one was, chall be deemed to have been sent anc receive 
as indicated unless notice is given by one of the parti:s 
prior to its use. 

I know that ASCAP did not give such not 


I don't know if BMI did. 


If that is the case, we can offer :t with respec 


to ASCAP, 


MR. TOPKIS: There is no addressee on tle 
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letter, your Honor. 
There is no signature, which is more important. 
MR.HRUSKA: Well, we have that estab ished. 
Mr. Arrow has said that Mr. Lindgren wrote th. 


letter and I think we all know that Sal is Sal Chiantia. 


Lan] 
M» 


——Á 


any event, wo can establish that, 
THE COURT: l suppose it could be San Minco. 
MISS: XEARSE: I wonder if he knows of his own 
knowledge that 4t was sert or whet! it is based on 
statement to that effect which would not 
be admissible. 


CCURT: 


HRUSKA that is marked 


as having been received by Ohrenstein, Lourie 
April 17, 1967, by virtue of the s iamp 
letter. 


It vas sent to Mr. Arrow and 


believe 
Arrow testified -- 

THE COURT: Did you receive a copy o? this letter 
from Mr. Lindgren? 

THE WITNESS: Yes. 

THE COURT: l think that is 


establish, unless yov have something to i 


nec 


Mr, Lindgren did indeed send it. 
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reasonable conclusion to draw. 


llow, we get to the question of the subject 


matter anc I suppose I will have to look at the letter. 


TOFKIS:  Piease do, 
HPUSHEA : Read the next to last. paragxaph, 


your Honor. 


THE COURT: That is 


2aragraph 
Lindgren alive and well? 
He is in Minneapolis 


and we did talk to him and e didn't want vo cone here and 


that is the status of it. 
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THE COURT: Will you make aa offer of proef with 
regard tothis paragraph? 

What is it you are trying to bring out as the 
result of this paragraph? 

MR. BAKER: I am simply trying to-- I can give 
you both the question and the answer I expect to bring 
out, your Honor. 

The question is simply: will you *ell me if 
you know what was the basis for the moral obligation of 
3M to Mr. Chiantia which is referred to in this letter. 

THE COURT: I was looking at something other than 
that because I was told the next-to-last paragraph was it. 

MR. HRUSKA: I may have misstated it. 

MR. BARER: You are absolutely right. 

THE COU3T: What par&graph? 

MR. BAKEn: The next-to-the-last one. 

THE COUR?: Right. Excuse me, I locked at the 


wrong paragr&pL. Yeu are right. 


I didn't see the very last sentence. 


Well, I will accept that paragraph ir evidence 
as something which Mr. Lindgren wrote for the pirpose of 
asking this witness if he knows what that meant. He may 
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or may mot know what it meaac. 

MR. TOPKIS: Your Momor, how could he possibly, 
except by Mr. Lindgren having told him, in which case it 
would be hearsay. 

THE COURT: If that is the basis of his knowledge, 
I will gree with you and strike it. 

MR. TOPKIS: What other basis could there be? 

THE COURT: I don't know. I think the chances ara 
likely that you are correct. 

MR. BAKER: The letter speake of the moral obliga- 
tion of the company. 

THE COURT: I urderstand. 

MR. BAKER: I will ask the question-- 

THE COURT: Why Gom't you just ask him if he 
knows of amy moral obligation whioh the company hid. 

Be cam't kow whee Mr. hémSowem seid except 
what Mr. LimÓgren told bim, whách would be hearsay, 
ALLEN ARROW, recemed : 

DIRECT EXAMINATION (continued) 
BY MR. BAKER: 

Q Mr. 2rrow, do you kmow of any moral obligation 
which 3M had toward Mr. Chiantia? 

MP. TOPKIS: I object to that questicn, your 
Honor. It. can call for almost anything. 
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THE COURT: Let's see what comes of it. Thai. 
I will judge it aczordingly. 
I am very confused as to just what this is going 


to produce. 


A You mean with respect to background music pro- 


Yes, sir. 

A 3M had felt that Mr. Chiantia had been very he.p- 
ful in discussing the 3M direct licensing program with 
other publishers. 

From time to time we were asked by other publish- 
ers who else is entering into *his program; and because 
of Mr. Chiantia's articulation and his representation in 
the field, we would generally refer these inquiries to 
him or to Mr. Brettler of Shapiro Bernstein. And we were 


hopeful that or the basis of the information which was 


given by either Mr. Ciiantia or Mr. Brettlar, and particu- 


lar^y with respect to publisher's right to -ssue these 
licenses, 3M would have been entitled to do ac, or would 
hive beomce in a-- would have been put in a pcesition to 
enter into license agreements with other publishers. 

In particular, we needed to have sone -ssurance 
from third parties directed to the potential licensors that 
they were able legally to issue a non-exclusive l.cense to 
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Our firm could not be in a position of advising 
them and very few of the persons with whom we gpoke were 
sufficiently sxcphistiícated to understand what the consent 
decrees were all about; so we generally referred them tc 
Sal Chiantia or to Leon Brettler or possibly someone else 
as we continued our discussions. 

I think Sal in particular took a lot of time in 
explaining the situation to other publishers, and I think 
that was the moral obligation that Lindgren wan talking 
about here. 

How do you know that? I take it you 
may be entirely correct but | are assuming it, isn't 
that right? 

THE WITNESS: 2g am assuming it, sir, but 
we did discuss it. 

THE COURT: In any event, he believes that 3M felt 
some obligation to Mr. Chiantia because of the assistance 
he gave to the proposed program. 

Is that right? 

THE WITNESS: 2S, Bİ we certainly felt an obliga 
tion not to treat him any worse than any other publisher. 


MR. BAKER: I would like to now hand the 


witness 3M PX 51 and ask him if he can identify that document. 
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THE COURT: What was the number on that? 


RR. BOXER: 3M PX 51, sir. 


Can you identify this document, Mr. Arrow? 


A Yes. 


Q Is it an agreement between 3M and Leeds Music? 


A Between 3M and Leeds Music Corporation and Pick- 


wick Music Corporation together. 


Q I believe the agreement states that 3M -- 


MR. TOPKIS: I have no 


received in evidence, your Honor. 


THE COURT: 


Q 
to this agreement? 


THE COURT: Would yougive me a 


little 


first? We have had one agreement with 


THE WITNESS: 
THE COURT: 


THE WITNESS: fes, sir. 


THE COURT: What kind of agreement 


NIRT PEPOR 
Lee Tt D STATES COUR ? House 
FOLEY SQUAR NY, N,' IOUO — TELE?X e. 


background 


3M. 


Arrow - direct 
THE WITNESS: This is an agreement whereby 3M 
has agreed to pay to Leeds Music Corporation and Pickwick 
Music Corporation together a fee of $15,000 as a consultativ 


fee, which fee is to be treated an advance agáinst royal- 


ties which would accrue out oí the agreement we have already 


seen. 
THE COURT: 

Q What services were rendered by Leeds and/or 
Pickwick in exchange 

A Y ie itia had } emel: ipful in ad- 
vising 3M, Lindgren in r cular z e secondarily, 
with respect to the identif T or other publishers who 
might be interested i ter to this kind of agreement. 


able to 


to him. 


aaa aa a 
-— r e e a 
— Á—Á— 


JM with respect 
in the nature of our 


of Germany. 


opinion that Leeds in partic i had not gotten the full 
measure that they deserved cf the original licensing 


program, and that is that when we went into it, we though- 


'^EPN DISTRICT COURT REPORTERS 
UL TED STATES COURT HOUSE 


1377 
mbg 23 Arrow - direct 


we would use a certain number of Leeds' compositions and 


when we got down to it, we found we were using fewer; so 
in order to make up the gap and also in order to reward Mr. 
Chiantia for theservices which he rencered to 3M, we agreed 
to give him this additional fee. 

THE COURT: To give actually to his employer, is 
that right, to Leeds? 

THE WITNESS: Yes, to his employer, right. 


Q On the day of your first discussions with Leeds, 


did you also have a meeting with respresentatives of Paramount- 


Famous for the purpose of leasing performance rights to the 
M700? 

A Well-- 

Q Do you have the question in mind? 

THE COURT: Are you asking the witnees whether 
he has a question? 

MR. BAKER: No, I asked him whether he had the 
question in mind,my previous question. 

A On the day that we met with Leeds for the first 
time, which was October 29, we did have a meeting with 
Pamous-Paramount. 

THE COURT: Are we finished with Leeds now? Are 
we going to another publisher? 


MR. BAKER: We are going to another publisher, and 
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thera may be one or two occasions -- 


THE COURT: I am not forbidding yow to come 


I just wanted to know if you are switching to 


another subject. 
All right. 
Do you recall how that meeting wa: arranged? 


THE COURT: This is October 27th or something like 


October 29. 
October 29, 1964. 

A It was probably arranged by my makiny a telephone 
call to one of the principals or one of the officers of 
Famous-Paramount. 

Q And do you recall where the meeting was held? 

A Yes, it was at Paramount's offices. 

Q Do you recall the substance of the discussions 
with-- I'm sorry -- who was there on behalf of Paramoint? 

A Mr. Sid Herman, I believe Mr. Timberlake, ani 
possibly one other representative of Paramount. 

Mr. Lindgren was there, Mr. Herzog ani 7. 

Q Can you relate to ms the substance of those dis- 
cussions? 

THE COURT: Well, to the extent that it was the 
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same as the other discussions you have had wii »ublishers, 
please don't. 

You can just tell me that it was. 


If there was anything distinctive about it,tell 


A There was no substantive distinction. I think 
the meeting concluded with the expression on Paramount's 
part that they would think about the situation and contact 
us. 

Q id they indicate to you at that meeting whether 
they intended to have discussions with ASCAP concerning 
the status of the 3M-ASCAP negotiations? 

A They probably did. 

Q Do you recall wher the next meeting occurred 
between representatives of Paramount and 3M? 

A According to my diary, the next in-person meeting 
was November 13th and it was at Paramount. 

Q Between the meetirg on October 29th and November 
13th, 1964, do you know whetier there were any communica- 
tions between representatives of 3M and representatives of 
Paramount? 

A Well, I am sure I had some telephone discussicns 
with Mr. Herman, and probably with Mr. Timberlake, and pcs- 
Sibly with Mr. Arthur Israel. 
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Who vas Arthur Israel? 
A He was an executive with Pamous aad Paramount. 


Q Do you recall any of the subjects discussed in 


the course of those telephone conversations relating to the 


3M 'M700 project? 


A I don't recall specifically Wr. Baker, but the 
general trend of just about every telepeae conversation I 
wouldhave had with publishers at that time was for me to 
try to induce them to enter into this agreement,to persuade 
them that this was a good agreement for their companies, 
and to try to pin them down with respect to the time that 
they would make a decision. 

Q Do you recall whether during the course of these 
telephone conversations or mestings any specific offer was 
made to Paramount? 

A Well, I believe we did make an offer eventually 
but I don't recall whether it was made om the telephone 
or in the course of in-person meetings. 

MR. BAFER: I would like to hard the witness 
3M PX 144 and as): hin if he can identify the signature on 
page 2. 
A Yes, I can. 
Q And whose signature is it? 


Mr. Lisadgren's. 
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THE COURT: You say page 2, is that the end 


j 
| 
3 | of the document? 


s MR. BAKER: Yes, sir. 

5 Q Have you ever seen this letter before? 

6 A I don't recall seeing it. 

7 MR. BAKER: I would at this time, your Honor, 

8 like to offer into evidence 3M PX 144 for ‘dentification; | 

M for the purpose of showing that it is an offer of certain 

10 terns made by Mr. Lindgren to ^aramount. 

ng MR. TOPKIS: Well, for non-hearsay vse I have 

12 no objection to its receipt. 

"3 | THE COURT: All right. 

5 | MISS KEARSE: Same, your Honor. 

" | THE COURT: Received for that specific purpose. 
xx " | (3M PX 144 received in evidence as indicate.) | 

v | Q Mr. Arrow, I direct your attention to the first 

18 | paragraph at the top of page 2 and ask you whether tha* 

9 : refreshes your recollection as to the minimum of selec- 

20 | tions which 3M offered to Paramount. 

21 | A Yes. 

= | Q How m&iy selections was 3M prepared to quarante: 

2 the usage of? 

-i A 100. 

25 | THE COURT: I am not quite clear what it is 
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that refreshes Mr. Arrow's recollection. 
I remember him having said before that the 
various people they offered to guarantee between 100 and 200. 
Am I supposed to draw some different conclusion 
because he says 100? 
MR. BAKER: No, I am simply trying to establish 


on the record what the offer made to Paramount was and 


it is really prefatory to the next question, your Honor. 


MR. TOPKIS: It is already on the record, I 
would think; through the eipt in evidence of this let- 
ter. 

THE . URT: Yes, but I didn't know it. 

MR. TOPKIS: I'm sorry, your Honor. 

MR. HRUSKA: Would your Honor like to see copies 

, 

of these documents as they ave admitted? 

THE COURT: As they are introduced if they are 
going to be referred to, yes. Otherwise, I don't want to 
have a big collection up here. And I don't like to keep 


the originals because then they get mixed up. 


you going to question further on thís docu- 


BAKER: I just have one more question, I 


believe, your Honor. 


THE COURT: I will get along without it. All right 
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Q Mr. Arrow, directing your e’:tention to the last 
paragraph of this letter, Mr. Lindgren states: 

"The key to all this, of course, is the fact 
that ve will be restricting our 700 selections to a very 
f£"All zoup of publishers, and thus your participation is 

selections instead of 70." 

As a negotiator for 3M, did you regard this as- 
pect of 3M's negoti.utions with pubiishers as an important 
argument for inducing them to deal directly with 3M? 

MR. TOPKIS: Oh, I object. 

THE COURT: I don't think the question can be 
clear until you specify what you mean by this aspect. 

You mean the fact that there . was an assurance 
of dealing with a limited number of publishers? 

MR. BAKER: The fact that there was an assurance 
of dealing with a limited number of publishers, the fact 
that apparently what Mr. Lindgren is representing here is 


that in direct licensing we will use more of your composi- 


tions than we would have if we had not directly licensed. 


THE COURT: I don't think you need to refer to 
Mr. Lindgren's letter for that. If you want to ask Mr. 
Arrow if that proposition was something he regarded inde- 


pendently as useful, just ask him. 
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Q Mr, Arrow, did you regard the offering of a 
quaranteed rinimum cf songs as an important arqument in 


persuading publishers to enter into license agreements for 


performing rights directly with 3M? 


P You meen at that tine? 


—— ——Ó M ——— rx 


Q At that time. 


A Yes, it was certainly an important argument. 


Q Did you ever make that presentation to a publisherp 


A Well, I think we did with every major publisher 


we approached. 


Q would you relate for us approximately how 


m PE 


that presentation vould have gone, for example, for Para- 


mount Famous? 


I 
| 


THE COURT: I really don't think I have to hear 


that. It wculü seem to me that it would be obvious that 


anybody who was being solicited fo rthis would he more 


interested if you guaranteed tihem that you would us. 100 


songs than if rot. 


I 


They would be more interested if you guarantecd 


to use 400, wouldn’t they? 


THE WITNESS: Surely. 


MR. HRUSKA: I think the point, your Honor, 


is that 3M was in a position to say to each pull. ther 


that 3M approached that had our negctiations with ASCAP 
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been success&fu., then h eccess to the entire ASCAP 


reportory -- 


bring out, I 


need to hear 


special his 


was a Second m 
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Pamovs on Noverber 


meeting also at Paramount's offices? 


Do you ecajl who was 


A E €£hink 


Ople I mentionsd before, 


plus Arthuc Israc: at the first meeting. 
is $ 


THE COURT: 


anti-trust counsel, 


the meeting e 


Q 
whether 


ASCAP concernira 


IM eTe 
ERIN DISTR! 
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testimony you pro‘vicusly gave which is at Page 214, begirrinc 
with Line 4 and running through Line 17. 


I will ask you if that refreshes your recollectior 


| 
| 
| 
| 
| 
1 


I 


A 8 


Q And to the extent your recollection has bee: 


refreshed, could you tell us whet: occurred at 


A Wel, I think it was at the conclus 


meeting that Mr. Israel 
we ought to go 
an agreement wit} 
result cf some discussions eithe 
tives or directors of \SC the situation shoul 
easier for 5M 

Q Did Mr. srael iniicate to whom he had 
at ASCAP? 

I don't think 
ext communication with 

representatives of Paramount Famvis afte: th: 'ovembe 
1964 meeting? 

A I don’t recall it specif 

Q Let me just ask you for the recor!, do you keep 
records of telephone calls in your diaries? 


A No. 
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I would like to hand the witness 3M PX20 and ask 


if that refreshes his recollection concerning subsequent 


——-———— 


communications with representatives of Paramount 


Famous. 


Yes, 

Can you tell us about the communications 
quent to the November 13 meeting with representat 
Paramount Famous? 


Yes 


decisions 
recordin 
licenscs 
Timbcriake 
we ought 


ASCAP. 


at that moment, 


m why you thought it wss unworkable 


at that moment? 
reasons 


First of all daren was away and, 


this time, 3M felt «is pretty well 


direct license program. 
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Q Did 3M ever obtain a performance rights lLicen§e 
in connection with the 4700 project from Paramcunt lamous? 

A I don’t chink so. 

Q Do you recall how the negotiations were borught 
to an end? 

MR, TOPKIS Which negotiations are you ta'king 
about? 
MR, BAKER: Between 3M ai Paramount with resypc: 
the licensing of performing 
M700 cartridgc: 

A ] ink the neqotiati 
3M had to seal its commitment off Wd tho decisions 
be made at that moment and we i't ready to erter intc 
a protracted series of additional negotiations, 

Q Did Paramount Famous o; didany representative cf 
Paramount Famous give you y < reasons than those yov 
already discussed as to why they vore reluctanc to enter 
into such an agreement with 

A I don't recali. 

Q Directing your attentinn to: 
in this action at Page 213 beginning on 


refresh your reco..lection? 


A Wel], this was the anti-trust law debate that 


we discussed before. Mr. Timberlake was questioning the 


SCUTHERN DISTRICT CURT REPORTERS 
UNITED STATES COURT HOUSE 


bb-7 Arrow-dircct 1390 
right of Fanous Paramount to creer esto the agreement 
with 3M at all ani i was trying to convince him that the 
company did have the right to do 20. 

THE COURT As a matter of curiosity, do you 


recall why he thoudit «shey did not? 


an expert at all in th? music industry and he wasn't ready 


THD WITNESS: I don't think hc considered m 


to make a decision on behalf of the company, which might | 
subject it to liability | 
f 

I think he aad asked me at that time for citationd 
and for an explaration -- | 

TUL: COURT: In other words, it might have been 
an excess of caution? 

THE WITNESS: Yes. My feeling was he certainly 
wasn't ready to counsel the company to go ahead with it, 
unless he was certain that they would not be subjected 
to liability ànd, in addition, that they would not damage 
their positior in othor ways. 

THE COURT: Sounds like a good lawycr. 

Q In what other ways did he suggest t:hat they 


might damage their position? 


A Well, he felt that the company had a strong 


position with ASCAP. I think at the time Mr. Israel was 
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| | 
2 | a member of the ecd of directors and he thought cer- | 
" 
n P " x " Í 
a | tainly that Mr. fsrael should proceed cautiously in doin; i 
3 | Y I y | 
Í | 
| * L] + | 
4 | something which would be new and which Mr, Timberlake 
| | 
si felt might be contrary to ASCAP's best interects. 
I Q Do vou reczil whether Paramount Farous granted 
6 | Y J 
|l 
7 | a mechanical rights license to 3M in connec*icn with the 
| 
8 | M1200 project? | 
| | 
9 | A I think they did | 
! y | 
| | 
10 l Q I wouid like to show the witness PX2^ of 3M 
11 | and ask wha3ther he can identify that agreemert. i 
|| i i ya! i 
| A Yes. This appears to be a mechanical richts | 


license from Famous Music Cor oration and Paramount Music 
Corporation tc 3i covering mechanical rights to the 120* 
program. 


evideice 


at this timc. 


TOPKIS: 


of that is what, please? 


THE 


COURT: The 15th of October, ‘68. 


MR. TOPKTS: Thank you, your lionor. 


Á "— r » ^ r > r 
2! | THE COUYT: I take it that the exhibit is received) 
| | 


i 
without objection | 
| 


| MR, TOPKIS: No objection, your Horor. | 
xxx | (2M P:223 was received in evidence.) 
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THE COURT: Will somebody enlighten me at this 
point? 

Am I correct in understanding that at least for 
your purposes a mechanical license without a performance 
license would not have been of any value to you or what 
value would it have been if it would? 

THE WITNESS:Well, it would have been of no value 
had we not obtained the performance rights license from 
somewhere else. 

THE COURT: That is what I mean. 

THE VITNESS: Yes. 

THE COURT: Mechanical license alone would not 
have gotten you what you want? 

THE WITNESS: Correct. 

MR. ERUSKA: Your Honor, that was a mechanical 
rights license as were other mechanical rights licenses 
that we have offered in evidence which were made after 
3M had concluded its arrangements with ASCAP in 1968. 

THE COURT: Right. 

MR. HRUSKA: Obviously the 3M-ASCAP arrangements were 
for performance rights. 

THE COURT: Yes. 


MR. TOPKIS: If that be the fact, then, your 


Honor, I can't see the relevance of this mechanical rights 
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license. 


THE COURT: I suppose it may be argued t at 


least this much business was done by th» parties apí more 
business might have been done if things had not gome the 
way they had, to put it in a neutral way. 

Is that your argument? What does this prove 
otherwise? 

MR. HRUSKA: Well, I think the fact that pc»lish- 
ers who did not deal with 3M directly on performance rights 
inl964 and 1965 did deal with the exception of Chappell on 
mechanical rights licenses after 3M and ASCAP could reach 
an agreement on performance rights. 

It is significant for the reasons your Honor sug- 
gested. 

THE COURT: All right. 

Q Did there come a time,Mr. Arrow, in late 1954 
or early 1965, when you communicated with a representitive 
of the E. H. Morris Company for the purpose of obtain:ng 
performance rights licenses for compositions to be usel in 
connection with the M700 cartridge? 

A Yes. 

Q And do you recall, was that a telephone conv:r- 
sation or did that involve meetings? 

A I think it was a telephone conversation. 
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Q Did ycu talk to the repre:entative of E. H. 


Morris? 

A Yes. 

Q To whom did you speak? 

A Mr. Gerson. 

Q Do you recall approximately when the first such 
telephone conversation may have taken plac»? 

A I would suspect it was late 190% or early 1965. 

Q Could you relate to me the substance of your 
telephone corversation with Mr. Gerson? 

A Yes, I told him what we vere tellinc all of the 
other publishers, and I asked him whether E. It. Morris 
would be interested in issuing a dírect license to 3M. 

I believe Mr. Gerson said to me at that time that 
it was a decision he could not make himself but he would 
refer the matter to Mr. Morris. 

I don't recall whether it was 1 day later or a 
week later thet we had a subsequent telephone conversation 
in which Mr. Gerson advised me that insofar as E. H. Morris 
was concerned, it was a matter which they just would not 
entertain. 

Q Did he give you any índications as to why he 
would not entertain it? 


MR. TOPR:S: Well, I think the witness has 
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| 
| 


| 
i 


| 


already said that he did not make the decision: Mr. Morris 
made the decision. Mr. Morris’ deposition has been 
taken, your Honor, and he is also available, so far as I 
know, as a witness. 

THE COURT: I am unhappy about getting this 
information at such a distance. I suppose, however, Mr. 
Gerson is speaking for thecompany and I will allcw you to 
ask if he expressed the reasons for the company's ;ositior. 

A I don't recall specifically tha i\e expresced 
a reason. He just said that he-- that the company would 
not entertain the rp.oposal. 

Q During your presentation of the proposal t 
Morris, did you indicate to them any of the terms on which 
you were prepared to deal with them for performing r:.ghts? 

A I think we probably discussed the general pro- 
posal but most likely did not enter into a discussicn of 
the guaranteed míní uw. number of compositions. 

Do you recall giving him an indication of the 
range of the minimim of compositions you might have been 
prepared to guarantee E. H. Morris? 

A I don't. specifically recall. 

Q You siid earlier that you had regarded Chappell's 
catalog as a vary important catalog. 

Did 3M regard the E. H. Morris catalog as in 
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important catalog? 


A as important as the Chappell catalog. 


| 
Q Was it as important as the Leeds' catalog? | 


A Possibly. | 
| 

Can you think f any publisher with whom you did | 
)ximately equal importance4 


A Leeds was, 


recollection. 


suppose 


V 
| 
I 
1 


Morris was 


IEEE 


where I would put 


cause we never rea] 
I did 


Q Did Mr. rson at al e express ti 


ass you the 


view that 3M's proposal did a sufficient sarount 
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^O 


of money? 
A I don't think so. 
4 Q Subsequent to this mries of telephseme conversa- 
5 tions in late 1964 and 1965, did you have occasion to 
6 speak with either Mr. Cerson or Mr. Morris concerning the 


? | licensing and performance rights for the M700? 
| A Yes. 
j 


| 
| 
| 
| 
| A Mr. Forris. 


Q Was it Mr. Morris or Mr. Gerson? 
10 
" | Q Do you recall roximat y when that would have 


13 A It was over a period of time durino the meetings 
| 
| between ASCAP represent ive: t i 
| Q Was Mr. Morris ‘here ao a representative of 
ASCAP, do you know 
A Yes, he was 
£ 


Q What was the a cot matter of these meetings? 


THE COURT What wac the subject matier of what’ 


nroetincs 


MR. 


BAKER: 


THE COURT You e not talking about the meet- 


ings as distinct from th i;scussions with Mr. Mouris? 


neeting 


BAKER : 


MR. 


Morris. 


Q 


In 1968, did you say? 
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I didn't say. 

Q At a later time? 

A I would really heve to check my diary to find 
the first date that I met him. I would quess from the 
outcome that it was probably late 1967 or early 1968. 

Q During this meeting in late 1967 or early 1968, 
do you recail the subject matter of the discussions? 

A Yes, at that time 3M was entertaining once again 
the posit of obtaining a direct-~ obtaining a blanket 
license or a license from ASCAP covering the 700 program 
and the possibie new program which JM then had on the draw- 
ing board. 

We had been encouraged to neet with ASCAP once 
again by the American Gui! of Authors and Composers, and 
had had à preliminary meeting at ACAC's offices which 
resulted in a series of meetings at ASCAP. 

At that time, I believe I suggested to Mr. 
Finkelstein or to Mr. Korman or bot! that we hac become 
concerned that we were meeting Only with the administrative 


people of ASCAP and that we thought it was better ‘ron our 


point of view that we broadened the nature of the mesting 


to-- or broadened the attendance of the meeting to invluie 
persons who were ASC 4P members or directors. 


Mr. Finkeistein agreed and Mr. Morris was one 
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such director present. 
I think he was present at just about all of the 
meetings subsequently. 

Q I would like to now hand the witness 3M PX 39 
and ask him if this is an agreement between 3M Corporation 
and the Edwin H. Morris Company concerning the licensing 
of mechanical rights to the M700? 

A Yes, it is. 

MR. BAKER: I would like to offer it into evi- 
dence at this tine. 

THE COURT: For the same purpose as the last 
one, I take it? 

MR. BAKER: Yes, your Honor. 

MR. TOPKRIS: If your Horor pleases, this is a 
1969 agreement, and I would just observe that of course at 
automatic íiicense under the statite would Rave been every 
bit as good so the purpose for which it is apparent'y 
offered, namely that these publishers would deal, is aot 
proven. 

They had no choice but to leal. 

MR. HRUSKA: I think the purposs here is a little 
more specific than that, your Honor. This deals with a 
deposition of Mr. Morris in which Mr. Morris, over the 
course of many pages, made the point tha: he did not -- 
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THE COURT: Well, I really don't like to hear 

reports of what is in depositions of witnesses that are 

not testifying. You have offered it and I will accept it 


for whatever, and you can argue its purpose or íts prob- 


ative value at the proper time, and Mr. Topkis can argue, 


of course,that it has not been. 
(3M PX 39 received in evidence.) 

Q Mr. Arrow, do you recall the terms of the agree- 
ment with Edwin E. Morris? Specifically, do you recall 
whether the mechanical rights were obtained for five dollars 
per composition regardless of -- 

THE COURT: Isn't that specified by the agreement? 

MR. BAKER: It is but it is a prefatory ques- 
tion, your Honor. 

THE COURT: Just tell him what it is then. 

Q I believe that it is $5 per compocition regardless 
of .the number of tapes soid. 

A It is $5 per composition per year. 

Q Per year. Do you know of any statutory right on 
which 3M would have to obtain compositions on those terms? 

A No. 

Thank you. 
Did there come a time, Mr. Arrow, in late 1964 
or early 1965 when you approached representatives of the 
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Big Three, sometimes referred to ss Robbins, Miller & Feist 
for the purpose of obtaining perforamance rights licenses 
for the M700 cartridge? 

A Yes. 

Q Do you recall the date of your first conversation 


with the representative of the Big Three? 


No. 


i 
|] 
Do you recall with whom you Spoke? 
I spoke with Mr. Maxin by telephone. 
Did you discuss the usual topics with Mr. Maxin? 


Yes. 

Q What was Mr. Maxin's response? 

A I believe at the end of our first telephone con- 
versation Mr. Maxin indicated to me that, as I recall, he 
had just become a director of ASCAP or was about to becove 
& director of ASCAP. He indicated to me that he wanted 
to find out more about it and he would let me know. 

Subsequently, either I telephoned him or he 
telephoned me and he indicated to me that he was not pre- 
pared, on behalf of the Big Three, to enter into this kind 
of agreement with ASCAP -- with 3M, rather. 

Q Did he at any time indicate to you a willingnets 
to bring up the subject matter of the ASCAP-3M negotiations 


at an ASCAP board meeting? 
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Yes, I think he said that. 

Did he indicate to you any other reasons that 
concerned his attitude toward dealing with 3M directly for 
peformance rights? 

A You mean did he indicate any reason why he was 
not prepared to recommend the agreement? 

Q Yes. 

A He indicated to me that he thought it would be 
disloyal. 

Q Did he elaborate in any way as to what he meant 
by disloyalty? 

A No. 

Did he indicate disloyal to whom? 


Fither he said or I assumed that he meant to 


THE COURT: Did he make it clear whether he felt 
that it would be disloyal to him as a director of ASCAP 
to take such steps, or for him and the Big Three as pub- 
lishers, to take such a step? 

Maybe I am making an unnecessary distinction but 
was there any indic tion? 

THE WITNESS: I don't recall whether he made the 
distinction. 


THE COURT: That is what I am asking. 
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THE WITNESS: I don't think he made any distinc- 
tion. I think that he felt they were the same. 

Q Do you recall whether the Big Three granted a 
mechanical rights license to 3M in connection with the 3M 
1200 program? 

A I think so but I don't recail specifically. 


Q Did you have occasion to discuss direct licensing 
of publishers by 3M with Mr. Jack Bregman or Bregman, Vocco, 
Conn? 

A I don't recall speaking with him specifically. 

e been told that other members of the 3M staff did. 

Q I take it that you did not approach Mr. Bregman 
inconnection with obtaining performance rights license 
for the M-700 cartridge? 


A No, I did nct. 


Q Did you have any discussions with him concerning 
the obtaining of mechanical rights licenses for the M500 
cartridge? 

A The M500 cartridge? 

Q Yes, sir. 


A No, I don't think I did. 
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Q I 


testimony previously given in this action 


and 245 of your deposition and ask you if 


your recollection 


versations with 


mechanical 


IR. TOPKIS: 11500? 
MR. BAKUR: 11500, 
MB. TOPKIS: Could I kn 
When was the !1500? 
IR, BA s loll, I à 
Q Mr. Arrow, betorc yo dc 
what the !1500 program was? 
^ Xes, 500 was 
machine but it 3 designed to 
it was designed for use in the 
Q Are performance license 
the M500? 


A No 


Me. 


Hr. 


Arrow-direct 


rights for thc 


Baker, 


rith respect to 
)rognan concer 
1500 


I think 


betwcen Pages 240 


1404 | 


woull iike to direct your attention to the | 


that refreshes 


:hcther you bad any con- 
iing che liccnsing of | 


cartridge? 


å EA 
contain 5009 
NONIC o 


rights 


part of the 


the confusion is that my discussion with 


had nothing to do with 


something called 


THE 


thre 


COURT: 


cry 
b. ^ 


the 


Tha 


M500 at 


t is not 


WITHESS: NO. 
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Efl, 


a riva 


ty)? : 


i modification 


f 


ri 


HE, 


1 
>g 


———— 


in of this: 
| 
ycu tcll us 


of the 1700 
‘lcctions of 
cI re for 


though, is i 


reason for 


Breman 


Ww 


Ww 


é 


a ——— 
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MR. TOPKIS: It is designed for use in thc 


A "he only similarity is they both contain cartridges 


MR, BAKER: Your llonor, this is a kind of 
complex passage anc if I could, I would like to ask for 
a ten minut^ recess or use the afternoon recess while I 
sort it out. 

THE COURT: All right. 

(Recess.) 

Q Directing your attention to your prior testimony 

at Page 243, beginning on Lino 8, I would like to ask you 
whether that refreshes your recollection as tc whether you 


had a telephone conversation with Mr. Bregmar 


MR, TOPKIS: In what section? I am sorry. 
THE COURT: About the M500? 
Q In connection with a special program undertaken 


by 3" and Mr, Bregnan's attitude toward direct licensing 
by publishers of the M700 project. 

A Yes. As I indicated to you before, wc did not 
have a conversation with respect to the M599. We did have 
a conversation with respect to the M2. 

Q Can you tell me the circumstances which led 


to your conversation with I!r. Bregman ccnccrning the M2? 


A Yese I had been told by another 3! representa- 
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Mie TOPKIS: Could wc know the approximate date 


before we go farther? 


THE WITNESS i think this was in January of 


or about. * 

I had been advised by Mr. Selvin, an employee cf 
JM, that in his attempts to obtain ordinary mechanical 
licenses fron Mr, nt v, Mr, Bregman had indicated 
to him that 

May I interrupt the wit- 

ness, your Honor? I take it we are about to 
hearsay which 
record, 

THE COURT: in't accept it, obviously, for the 


truth of the statement. 


Can't you just qo on to whatever youc conversation 


with your 3M employee prompted you to do? 

MR, BAKER: Ycur Honor, the statement is not 
offered for its truth but 
context for the telephone 
Mr.Bregman. 

MR, TOPFIS: Couldn't we jus ear avout the 
telephone cail, your Hanoc? 


THE COURT: Yes, I don't tnink I need to know 
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shat everybody said to everybody. 
Somebody; gave you some informacion which you 
had at the time you culled Mr.B regman, and you were prompted 
to call him, is that right? 
THE WIT'IESS: Yes. I callac ‘Mr. Bregnan anc 


asked him whether he was preparcd, on behalf of his 


company, to issue ordinary mechanical licenses to 3M with 


respect to its M2 program and he said that he was not refusi 
to do so. 
COURT: Not wnat? 
Refusing 
COURT; The implication being, I suppose. tha 
the refusal of performiace rights did not necessarily 
include the refusal o. mechanical rights. 
THE WITNESS: One thing had nothing to do 
the other. The M2 had nothing to do with perfcrming 
THE COUI'': Did he literally use the words that 
was not refusing tr? 
THE WI7NESS: e said he would do sc. 
Q Did y:u discuss with Mr. Aregman the 
of the license cf performance rights for the M700 cartridge 
directly by pu:lishers in the course oi that conversation 


A Yetis 
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Q And can you tell me the substcnce of that 
discussion? 

A Yes. Mxr.Bregman indicates to me that he thought 
it was wrong for 3l to obtain or ettempt to ob:ain licenscs 
to perform music directly from music publisher’. 

fT think that he saio that his compaay was not 
prepared to issue such licenses but that he woald not with- 


hold ordinary mechanical Licenses from 31 for this other 


program, 

Q Did M . Bregman indicate to you why he thought 
it was wrong for o deal directly wit publishers? 

A I believe he indicated that he thought the 


performing rights should be licensed through performing 


! 
t 
| 
' 


rights associates and that that was ASCPP"'s area of competence 


Q in "eto 1964 or early 1965, cid y have any 
discussions with any represertatives of the Irvinc Berlin 
Music Company with respect tc the li: 
rights in connection with the 11700 project? 


A Yes, 


( And with whom did you discuss that 
A Mr. Theodore cackson. 
Q Would you identify Mr. Jackscn for the record, 


A Mr. Jackson was then a practicing attorno) in 
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New York. I think he was a member of the firm of 
Gilbert & Gilbert, and his firm represented Irving Berlin 
Music, Mr. Berlin and I think other companies in the music 
industry. 
Q Do you recall the substance of that discussion, 

other than the usual presentation? 

I don't think it was necessary to maxe 
tion to Mr. Jackson. He was ajready familiar with the 
program. Onc of ; othes cli:nts red intas a 
licensing agreerent, 
interested in dealing 

Mr, Jackson tok 
client and eventually he re 
I did him and told me 
not interested in 


3M. 


NOVE 


to strike 


what Mr. Berlin said 


Mr, Berii; a member 


i office of ASCAP, no: was Mr, Jackson, 


, Lawyer and I an, again -- 
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TIE COURT: I believe it has to be 


it is taken for the state of somebody's nind, out I don't 


know whose mind it would be unless it was Mr. Berlin's, 
but -- 

MR. BAKER: Could I ask Mr.Arrow whether Mr. 
Jackson was dealing on behalf of the Irving Beclin Pub- 


lishing Compan‘? 


COURT: Well, nobody doubts that o- that they 


refused to enter into a license agrecment 
MR. BAKER: Well, if Mr Jacks was representing 
the company, I assume that he coul: pea r the ccmpany 
THE COURT: Yes, I think he could, too, bu’ all 
he could do was say that the company was not iaterestea, 
MR. BAKER: If I can get ıt that tie company 
was not interested, instead of Mr Berlin was not interest 
I would be happy. 
THE COURT: All right 
Q Mr.Arrow, was Mr, Jackson speaking on behalf 
of the conp- ny? 
A I presume so, 
Q Did he give you any reasons as to why the 
company was not entering into suc! an agreemen:? 
A I bclieve he expressed the zesson that the 


company or Mr, Berlin or both wor« 
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performing rights except through ASCAP, 

Q Did 3M subsequently enter into an agreement 
with the Irving Berlin itusíc Company with respect to the 
M1200 serics for mechanical rights? 

A Yes, we did. 

Q I would like to hand you a copy of 54 PX41 and 
ask you if this is a copy of that agreemcnt. 

A Yes. 

MR.BAKER: I would li?? to offer it in evidence 
at this tine. 

THE COURT: 'ssunc there ar« no objections 
other than those previously in.icatod. 

MR, TOPKIS: That is right, your Honor. 

MISS KEARSE: Yes 

THE COURT: Let vie comment on this, though, and 
I have no objection to receiving the evidence but unless 
you intend to refer in pa-ticular to the terms of thc 
agreements as distinct from the fact that the ¢greuements 
were entered irto, I trust that you won't dump them in my 
lap at some future «i 

MR. BAKER: Your Honor, that is correct. This 
agreement has a modification which is not prescnt in some 


of the other agreements and in some caser there are 
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certain aspects of it which will b. oventually r eferred 


to in argument or proposed findings of fact. 


Q 


THE 


COURT: 


7 see. 


(Exhibit 3M PX4l was received in evidence.) 


Mr.Arrow, did you have any discussions with 


representatives of the music publishers holding company 


concerning the licensing of performing rights for the fi 


series of the 4700 cartridge? 


A 


Q 


occurred? 


Yes. 


Do you recall approximately when those discus: ions 


THE COURT: 


MR, BAKER: 


MPHC. 


That is MPHA? 


THE COURT: Am I correct that this ccmpany 


owned Harry Fox? 


Brothers Music Publishing Company. 


HR. 


HRUSKA $ 


Ho, 


your 


.Ilonor. 


That is the Werucr 


The ilarry Fox is 


owned by the National Music Publishers Association, whi. 


is a trade 


A 


on October 


Q 


A 


association 


LI 


THE COURT: A11 right. 


According to my diary, we met at HMFIIC's 
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You had a busy weck, dicn' tycu? 


Yes, 


sir. 


How was that mecting arranged? 


I arranged it by telephoning Mr.George Lee. 


Who was Mr, George Lee? 


He was in a management position with MPHC. 


Who attended that meeting? 


nf 
MI o 


Lee, Mr. 


Lindgren and I. 


Other than your usual presentation -- 


Excuse me. 


person at the meeting. 


was there also. 


Q 


Chappequa. 


Can 


THEI 


THE 


THE 


THE 


There mich‘: 


I 


t is 


you identify M 


COURT: 


WITICSS: 


poss 


E. 


lie 


have been one other 


ible that Mr. Kraselowsky 


raselows«y? 


is a neignbor of mine ir 


beg pardcn? 


COURT: A tall, 


WITNESS: 


has been established. 


A 


He is a lawyer and I believe at tha: tine he was 


Yes. 


employed exclusively by MPHC. 


Q 


thin 


lawyer? 


I assume his credibility 


And in addition to your usual presentation on 


the M700 program, did you make any additional points to 


the MPIIC representatives at that meeting? 
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A Y think, according to ny recollection, MPHC 
was the first company we met with after Chappel and I 
believe we regarded MPIC as the socondrost important library 
of music within the ASCAP purview and we probab!'y dealt with 
the subject more extensively at least at greater length 
than we did with some of the others., 


t 


Q You dealt with the usual subjects in your yrescnta4 


"NEN —ILE 


A 
Q Do you recall 
was, or the representaties 


your presontation? 


| 


A Well, Mr. tee indicated to vs that he was iot 


in a position to make a decision, trat thc cvcntual d:cision 
on the subject would have to 
and that unfortunately Mr., 

He thou;jht that he id have an opportunity ‘o 
discuss it with hi^ and asked us to please bo patient while 
he tricd to do sa. 

Q When 
representatives of 3M and the rc i c ic Music 
Publishers Holding Company occur? 
A I con't recall, but at some time we becane 
aware of the fact that we could not make an agreement with 
SOUTHERN DISTRICT CO JRT REPCRTERS 
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MPHC, and we just went on without them. 


THE COURT: Is that a nice way of saying they 


told you they weren't interested? 

THE WITNESS: I am not sure that ever happened, 
your Honor. 

COURT: How did you learn that ou couldn't 
make a decision. 

THE WITNESS: I think Mr, Starr never recovere« 
from his illness and Mr. Lee cou never make a decision 
while Mr. Starr was alive and 
and the replacement was 

THE COURT: 

Q Did you have any discussions 
other representatives on che subject of 
anyone other than Mr. Starr who could de on oehalf 
MPHC for performance righ: 
A I know 1 
the answer was no, it had to be 


of time, he was just incompetent to make a decision. 
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Take 6 pm 


0 Did Mr. Lee give you any reasons as to why it nad 
to be Mr. Starr at that time? 

° I understood he was the boss. 

0 Do you recall the number of songs that 3M was pre- 
pared to quarantee to MPHC? 


NR. TOPKIS: If your Honor please, that is totally 


irrelevant in this current std» of the record. 


THE COURT: I am sorry, I Jidn't hear the question. 
Repeat it. 

0 Do you recall the number of songs which 3M 
was prepared to quarantee to Music Publishers Holding Com- 
panv that it would use on the 'irst series of 4700 tapes? 

THE COURT: That same question has been asked a lot 


of times. Is it any different from this compar» than the 


others? Just ask him what juarantee 3M was proposing to gi 


MR. TOPKIS: if they made any offer. 
THE COURT: lid vou make any offer? 
THE WITNESS: Yes, £ am sure we did. 


THE COURT: Do vou remember how much the quarantee 


THE WITNESS: I think we were prepared to guarantee 
MPHC 200 compositions., 
THE COUT’: Have you got many publishers to go? 


MR. BAKE: After the MPHC, your Honor, I »elieve 


SOUTHERN OISTRICT COURT REPORTER, 


mpb2 arrow - direct 
we have two. 

0 Mr. Arrow, I believe you previously testified 
thatin your discussions with publishers, that the 
guarantees were based upon the assumption that 3M would sell 
a Minimum of 6.000 tapes a year. Was that correct? 

A. That's not quite what I said. I think the assump- 


| 
tion was that 3M would seil 6,000 tapes the first year. 


| 

0 The first year? 

A. Yes. 

0 That was the minimum number of tapes 3M | 
I| 


would nave to soll to meet the quarantee; is that correct? 


THE COURT: Your quarantee, if you made any in any 
case, wasn't conditioned on your selling that, was it? It's 
just that you estimated in your own mind that fiqure as a 


basis for making the guarantee? 


I 

MR. TOPKIS: What cuarantee? 
| 

| 

| 


THE WITNESS: That's correct. 
0 Did you also estimate in your own mind what you 
anticipated the sales of 3M cartridges would be durinq 
| the first year? 
THE COURT: Unless that was communicated to 
lishers, I don't see how it would have any bearing. 
MR. bAAER: That is the next question, your 
sales department at 3M communicted to 
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they thought they would sell a minimum of 6,000 cartridges 
Guring the first year of operation. 

a Did they indicate to you the median number of 
cartridges they expected to sell, what in fact their vendu 


tions were opposed to minimum projections? 


A. No. 


THE COURT: Did 3M" sell the mechanism to play 
this tape as well as the cartridge itself? 

THE WITNESS: Yes. 

Q Did the MPHC subsequently enter into a mechani- 
cal rights license with -- 

MR. TOPKIN: Before we go into that, I move to 
strike this business about what *he 3M sales staff told Mr. 
Arrow. There isn't a necessary predicate for it, namely, 
that it was communicated to some publisher. 

THE COURT: Sustained. I mean I will eíther sustain 
your objection or simply say that it doesn't mean anything, 
that they told him that. 

MR. TOPKIS: I am content. 

0 Do you recall whether the Music Publishers HOld 
ing company granted a mechanical rights license in connectio 
with the M1200 project? 

MR. TOPKIS: Your HOnor, I suagest that is irrele- 
vant. This record at the moment is that Mr. Starr was 
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incapable of making a decision, so what difference would | 


it make about what they did about nechanicals four years 


THE COURT: I will get the full picture on each pub- 
lisher. I am inclined to agree with you, but I don't see 
how it can do any harm to get the full picture. 

MR. TOPKIS: To make it easy, if "r. Baker will 
tell us thac that isthe fact, I will scipulate it. 


THE COUPT: Let's qet it cut cne way or the other, 


| 
later after his death? 
| 
| 
| 


gentlemen. Did they? 
THE WITNESS: Yes, they did licence 3M in connection 
with the 1200. 


l 
|| 
0 Thank you. Did you have any contacts with repreł 


| 
sentatives of the Richmond organiza.ion for th purpose of 
discussing the licensing of perfo:mance rights for the 

w7.0 series? 


Yes. 


occurred? 


0 Do you recall when tae first suci contact 
A I think the first such contact occurred on 
the street. I met Mr, Brachman. 
THE COURT: On your way from one meeting -o another 
THE WITNESS: I think it was on my way to tie office 
as a matter of fact, but I don't recall precisely whe: that 
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was. Subsequently, as a result of that meeting, we exchanged 


telephone calls, and eventuallv met in person. I am look- 


ing for the date 
Q May 5, 1965? 
A. Yes, I sse that we met on May 5, 1965. 
0 Do you recall who was present? 
A Wr. Richmond, Mr. Brachman, I was present, and 
am not sure whether Mr. Bergman was present OF not. 
COURT: Mr. Lindgren was not there? 
WITNESS: I don't think so. 
COURT: Bergman would be of Richmond? 
2 WITNESS: Yes. 


Do you recall Mr. Beraman's position at that 


I think he was resident counsel. 
What was Mr. Brachman's pos ition? 
Ceneral manager or -- 
And Mr. Richmond? 
He was the head of the company. 
- 0 Can you describe your discussions with Mr. 
Brachman prior to that meeting concerning the license of 
the M700 project? 
A. Well, I had the same discussion with him that 


I did with other publishers, and indicated that 3M would 


St" MERN DISTRICT OO: RT REPORTERS 
UNITED STATES COURT ROUSE 


mpb6 : Arrow - direct 
be interested in taking a license to use their catalogue. 
I don't recall specifically why we met vith him as late as 


May 1965 rather than earlier, but it's possible that 


3M was doing additional recordings at that time or was 


| 


contemplating it and we might haveneeded some more music. 


0. Do you recall whether there \°7re any d 


al discussions of substance at the meeting on Miy 5, 1965? 

A. I think Mr. Brachman and Mr. Richmord asked me | 
how many compositions 3M was willing to guarant ee `o use, 
and either by that time or shortly afterwards we hao their 
cataloque run through by 3^"'s music personnel, and eitnrer 
at that meetina or at a subsequent meeting we found ourtelve 
in total disagreement with respect to the number of compc- 
sitions to be used. 

THE COURT: You mean to be quaranteed? 

THE WITNESS: To be guarenteed, yes. 

0 I would like to show the witness at ti this 
time 3MPX47 and ask him if he can identify it. 

A Yes. 

0 Is this a lette r received by you from Mr. 
Schulman of the Richmond organization? 

A. Yes. 

THE COURT: What is the name? 

THE WITNESS: Allan L. Schulman. 
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MR. BAKER: Your HOno-^, I would like to offer it 
in evidence at this time. 
MR.TOPKIS: No objection, your Honor, again for 
the usual limited purpose of course. 
THE COURT: Received as indicated. 
(2MPX 47 received in evidence.) 


0 Directing your attention to the first para- 


representative of TRO regardina ^he marter of policy -eferr 


| 
| 
graph of that lette", did you have any díscussions with any 


to in the next to last line in that paraaraph? 
THE COURT: You say representative of TRO? 
MR. BAKER: Yes, I am sorry. 
THE COURT: What is that? 
0 Mr. Arrow, is the Richmond organization 
times referred to as TRO? 
Yes. 
COURT: The Richmond organization? 
BAKER: Yes. 
COURT: I thougi you were referring to tempor- 
ing order. 
WITNESS: What was the question? 
n The first paragraph of this letter fron 


Schulman reads, "After giving serious consideration to 
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the proposal for 3^ usage of our compositions, we have | 


3 | decided that as a matter of policy we would like to pass 


| 
4 | this one up." pid you have any discussions with represen- 


M 
d tatives of TRO which would indicate what policy they were 


6 | 
| talking about here? 
| we eve: debated was the 


d | A. The only policy which 
8 | | DE | 
| use of minimums of compositions. | 
n 
9| | 
l Q Do you recall whether ‘TRO granted a »echanical | 
10 
4 | rights license in connection with :he M1200 projec ? 
"i 
M i A I don't think so. I won't recall if they did. | 
i | 
12 | | 
| 0. Did you have any di:cussions with repres:nta- | 
: | 
^| tives of the Frank Music Company with respect to the licensing 
| 
14 | | 
| of performance rights for cartr daes in the M700 series” | 
15 | 
A. Yes, I did. 
l6 : | 
Q Do you recell approximately when the first | 


such discussion occurrec? 
sion was in the fall 


— — — 


18 
| A I think our ficst discus 


Q Would that have bee; October 28, 1964? 


A Yes. 


0 Do you recall how that 


meeting came abovt? 


A Ye., Prank Music Corr. was a client of cur 


was a program or a business possi 


| office, and we t*oudht it 


Eu u 5 


slients should be interested in, sol 
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believe I called Miss Cheiman of Frank Music organization, | 
and I probably called one or two other executives in the 


4 | company, and asked them to meet with me and with Mr. 


Lindgr n. 


0 Who was Miss Chieman? 


m 


j A. She was the treasurer of Frank Music Corp. 


" 0 Do you recall the nanes of the other two 


executives? 


"i A. I think I probably communicated with Mr. Mil‘: 


Kramer. 


0 Who was Mr. Kramer? 


^ 
d A. I think he was at that time cither a vice 
| president of the company or the professional manager of the 


company or both, and I might ave communicated with Mr. 


Whitehead who was also a vice oresident of the company. 


Q. Were either of them present at the meeting? 


LE A. not at the fir:t meeting, no. 


9 | Q Do you recall whether Mr. Harold Ohrenstein 


was present at the meeting? 


! 
2! | A. He probably was but I don't specifically 


recall. 


0 Could you sisply identify him for the record? 


24 | A. He was my partner and he was also the secretar 


of Frank Music Corp. ari a director of the company. 
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0 Other than your usual presentatior, did you mak 
any specific or unusual points in your first meeting with 
Miss Cheiman? 

A. I don't think so. 

0 What was the status of the discussions when the 
meeting was adjourned? 

A Miss Cheiman indicated that she would discuss 
the matter with he other persons in ‘1e company, Mr. Kramer 
and Mr. Whitehead, Mr. Loesser, and would let us have their 
decision. 

Q Could you identify Mr. Loesser? 

A. He was the president. and sole stockholier of 


Frank Music Corp. 


THE COURT: Is that Frark Loesser? 
THE WITNESS: Frank loesser. He was a gift«d 
compose, producer, author of rlays. 


Q Do you recall when your next commurication 


took place with represertati;es of the Frank Music company? 


A. I don't recall specifically, no. 

Q I would like :o show the witness a: this time 
3MPX42 and ask him if he can identify that document. 

A Yes, I can. 

Q Is that a ineworandum written , by you and 
addressed tc Mr. Milto: Kraner of Frank Mutic? 
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A. Yes. 

MR. BAKER: I would like to offer it in evidence, 
at this time. 

MR. TOPKIS: I object, your Honor. A memo from Mr 
Arrow to a Mr. Kramer of Frank Music, not a party to this 
litigation. 

THE COURT: For what purpose is it offered? 

MR. BAKER: It's offered simply to siow what Mr. 
Arrow said to Mr. Kramer of Frank Music in the course of 
these negotiations concerning the acquisition cf performance 
rights for the M700 project. 

THE COURT: I would rather have it in written form 
than by testimony unless counsel for jefendants have some 
reason to believe that Mr. ARrow's testimony might be differ 
ent or want to cross examine him on tiat, bt we can do it 
either way. Of course, it's not binding cn -- I mean I 
don't see how Mr. Baker can contend it s binding on ASCAP. 
He is trying to create a description of wiat he believes 
to have been industrial conditions at that time, and we will 
| all have to see whrt they add up to in the total picture. 
MR. TOPKIS: All right. 

THE COURT: Miss Kearse? 


MR. TOPKIS: I am particularly corcerned, your Honor, 


because there is a sentence in here which . will read to 
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you. It reads, "We have learned that ASCAP has been 


| 
| 
approaching its own members to advise them not to deal | 


with 3M." That is of course -- 

THE COURT: I certainly could not accept this docu; 
ment as proving the truth of that assertion. I can only 
accept it for the purpose of indicating the fact that Mr. 
Arrow communicated that thought to the addressee or tre ae 
pient of this memorandum. 

MR_. TOPKIS: For that very limited »urpose, thn. 

THE COURT: Miss Kearse, Does it say nasty things 
about BMI too? 

MISS KEARSE: Certainly not, your Honor. It jus: 
seems to me that the proper way to get this is through t?s- 
timony and if that has to be used to refresh Vr. Arrow': 
recollection, so be it. 

THE COURT: You are correct, and if you want to sten 
on that, I am not criticizing you for it; I will back you u» 
Irt may be a question of whether that is really necessar" 
since w. have had long rather tiring testimony, but wouli 
you want to push that poínt? 

MISS KEARSE: I just prefer that the document not be 
admitted into evidence since I feel it's inadmissible. 

THE COURT: All right, question the witness then. 


MR. HRUSKA: Your Honor, ma just say one ord 
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on this document? I won't describe the contents other 
than to say it's a s:atement made by Mr. ARrow to Mr. 
Kramer at this point in time regarding the proposal that 
3M is making to Frank Music. I submit, vour Honor, that 
the best, most competent evidence regarding the statement 
made to Frank at that time is this document, not Mr, 
Arrow's recollection of it years after the event. 

All we are offerinq this for is the fact that 
this memo was sent by Mr. Arrow to Frank, 

THE COURT: If pu are only trying to show that the 
memorandum > was sent 

MR. HRUSKA: And the statements in the 
memo were made by Mr. Arrow to Frank. 

THE COURT: I think it ~s competent for that 
purpose, Miss Kearse. 

MR. HRUSKA: That is the purpose of tho offer, 
your Honor. It is limited to that. 

THE COURT: All right, received on that basis. 

(3MPX42 received in evidence, as indicated.) 

Q Mr. ARrow, directing your attention to the 
first paragraph of that -- 

THE COURT: This is what bothers me. I think we 
are neither fish nor fowl. First vou are trying to show that 
he wrote the memo and then you me questioning him 
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as to it. Why don't we do one or the other? 

MR. BAKER: Your Honor, I offer the mam te 6°. 
that he made the statements. Phen there are certain qu: .ion 


I would like to ask him concerning the statements involved 


here, in some instances whether it refreshes his recollection, 
whether he had a conversation with Miss Cheiman st such and 
such a time, on other cases to ex»lore in greater depth 
some of the statements made. 

THE COURT: That may be all right but vour :echnique 
of questioning seems always to assume that the witne:s won't 


recall and to tell him what the memorandum says, and ‘hen 


ask him. I agfee we may be kind of fussy, but if you are 


don't need to because it is in evidence. If ycuare goinj to 
ask him abort something else that occurred, just ask him, 
and if he cannot remember, he can look & it. 

MR. BAKER: Ycur Honor, my recollection is before I 
asked him whether he would recall when his next communica:io 
with a representative of Frank Music occurred, and I Lbelie'e 


he stated he could not recall. 


going to ask him what he wrote in the memorandum, you | 


THE COURT: And you. are going to refresh his 
recellection on the matter? 

MR. BAKER: Yes, sir. 

‘HE COURT: All right. 
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0. Directing your attention, Mr. AProw, to the 
first paragraph of the memorandum, do you recall whether 
you had a telephone conversation with Mr. Kramer during 
the week preceding the writing of this memorandum? 

A Yes, I had a telephone conversation with him 
in the week preceding the date of this memorardum. I think 
it wouli be frir to say I had several conversations with 
Mr. Kramer in the week before this initial date of our 
meeting with Miss Chdman and the date of this memorandum. 

THE COURT: What is the date of the memozandum? 

THC WITNESS: December 28, 1964. 

MISS KEARSE: Your Honor, I objec. to testimony as 
to what war saic at those meetings unless -- well, on the 
ground that Frank Music, neither Frank music nor Mr. Kramer 
were a party to this action; unless scme par y was there 
against whom it is being offered I think it is inadmissible. 

THE COURT: What is the connection with the case? 

MR. BAKER: The connection with the case, your 
Honor, is I believe more is 4t issue here than whether 
the ASCAP directors or the ramed BMI defendants would be 


willing to deal in a direct licensing situation. 
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TH: COURT: As part oi the total picture in 


the industrv? 
MR. BAKER: Of course. 


MISS KEARSE: If lir. Baker wonts t> prove 


that Frank did not enter into an agrcemeuz wit? 3M, that's 


one thing; or, if he wants to prove that he did, that's 


another thing put here I don't caink we ave io get into 


i 


discussions which are clearly hearsay. 


THE COURT: Well, they are not heacsa:; when 


reporting that people talked about certain subjects: that 


is not hearsay. when it's reporte by onc of tie persons 


who was there, but the probative value may be an entirei, 
different thing and I am ‘ar from decided abou: that. 


MISS KEARSE: Certainly what persois other then 


the witness sid in these conversations would be hearsay. 


TH]; COURT: Jo; not that they talked about 


those things. 


MR. BAKER: ITI think it's probative as to the 


state of mind in the course of the meetings. 


THE: COURT. If Mr. Arrow were to report that 


© 


somebody yelled fire in this courtroom, that wouldn't be 


hearsay, if it were put in for the purposes of indicating 


that the man though!. there was a'fire. It migat be hearsay 


Seen a eS eA 


to prove thet ihere was a fire and I wili receive it, but 
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I hope to make clear that I have ro view at all as to the 
probative value of this material at this time. 

MISS KEAPSE: Well, I would note my objection 
to the relevance of the offer for the purpose that various 
things were discussed. 

TW: COUPT: I understend. 

Q Le:'s see if í can recall the question. 
think it was -- 

THE COURT: You asked him what was discussed 
at the meeting. 

Q No. What was discussed in the series of 
phone calls or conversations prior zo writing this 
memorandum. 

A I was trying to get Mr. Kramer to take a posi- 
tion either affiraatively or negatively with respect to 
the 3M proposal and I was trying to yet nim to do it before 
approximately Jauuary lst, 1965, because that was the date 
on which 3M was pretty much going to lock the library in 

I indicated that to "r. Kramer on more than 
one occasion and could not induce him to make a decision 
Finally, at one point I became concerned that verhaps he 
really didn't understand the proposal at all and it might 
be advisable to put it in writing and make sure that there 


was communication with those persons who could make the 
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decision on behal? of Frank Music, so 1 wrote this 
memorandum. 

Q Do you recall the number of compositions which 
J4 was prepared to qvarantee to Frank Music? 

MR. TOPKIS: I object to that, your Honor. I 
would not object to the question “what did you offer then,” 
but what they were prepared to offer is irrelevant. 

Q What did you offer them? 

MR. “'OPKIS: If anything. 

A I think it was 25 or 30, as a minimum guarantee. 

Q Do you recall any discussions with Mr. Framer 
subsequent to writing this memorandum? 

A At one point, I am not certain vhat the exac- 
date was, he called me or wrote to me an! told me that 
Frank Music Corp was declining. 

Q Did he give you any reasons? 

MR. TOPKIS: Your ilonor, there is a written 
communication and I don't see any point in speculating about! 
it. It's 3M PX 43 for identification, I belicve. 

THE COURT: We are right back to tho same 
question that we always have. I will receive it because 
I have been receiving them. It will be consistent but I 
am concerned, I must say, about this kird of proof and it 


is hard to say tlat you are just offer:ng this evidence to 
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show that M-. 3. ..ad So said it.  Obvicusly, you must be 
offering it foc trying to persuaie me that they believed 
what they said and I have serious questions as to whether 
it is competent testimony, but we will have to argue 

some of these things out later on. 

Let's hear it. 

MR. TOPKIS: Well, your Honor, I would press niy 
objection on the ground it is not the best evidenze. 
We have the written comuunication. That is better than 
this witness's testimony. 

THE CCURT: Written conmunicatior from whom 


to whom? 


i 
' 
t 
| 
NR. TOPXIS: From lir. Kramer to Mr. Arrow, saying 


"thanks, no," and other things. i 

THE COURT: I don't know thet that expresses 
all the reasons that he had. There may be sorething not 
in there. 

MR. TOPKIS: But the witness has testified that 
he can't remember whetner it was written or oral and we have} 
the writing ard we certainiy should pursue the writing. 

THE COURT: Did you say you couldn't remember 
whether it was written or oral? 

THE WITNESS: I don't think I specifically said 
that. I thin) I said I don't recall whether he told me 


S4AJTUDERN CISTRICI CQik — 77: 
qQ . 


TED bc. MICI" ee 
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first in writing or orally that they we 


THE COURT: The next quest 
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re declining. 


on was whether he 


gave you any reasons. I don't think you ever got to answcr 


thar question, did you? 
y 
THE LTWLSS: Do I have to 
E COURT: Do you have to 


c askin 


THE 


advised by a 
municate any r« 
Q 


only reasons wh 


forth in thx 


THE COURT: lie dict t! 


said they were 
A 
way, I think that lé ; the case. 


Q Well, ect me show vou 


answer it? 


¿aswer it? 


ic doc ment, He 


seeking to determine whcth.r the reasons 


URN CISTI. ¢ 
In rte SIATES CO 


R 


$ 
e 


e 


SS 


jbjb-6 


aro th communicated 


Music did 


not want to enter into 
for performing ri to the "1-7 
A fir. Baker I think. it 
it in conte::t of Live P 
the date of the writin E 4 
the next day, this was t re r 
Subsequently, we isc 
again and at that t he bre 
orated on the reasons expressed 1 
is not O y 1 Ga 1S 
rather cxplain t nr 
[ ist y t " 


werc i a conflict it à v 
in our approa¢ t i client 

E CAER B t , 
earning a milli dol rs, € 
more auyressive 

n 1 AI d a € 
track, as interesting as t is 


ME. 
said thore 


were sore otner 


writing of 


reasons 


to you 


an 


emorand 


> 
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agre 


cartridge. 


January 


sea 

)r a 
t B 
ional 

jt 

A 
were 


y w 

t 1l: 
eve : 
qivel 
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as to why Frank 


ment with 3M 1 " 


| 
tant Lo place 
2, 1965, which was 
| 
ui, rece. ved by us 
4533 glven to us. 
| 
| 
vith Mr. Kramei 1 
i 
4 
ast h laib- 
I 
! 
norandum, which | 
$ 
i 
r2asons, but he 1 


ush Frank Music 


Í 
ranger because we j| 
being very cautious 
j 
in a position of . 
| 
woulu have been 
| 
i 


off thc i 


Hcnor. Pe 


subsequent to the 


e PS 
KI 
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CHC COURT: I understood that he said they 
elaborated on this reason. 

THE WITNESS: X think it became clear that Mr. 
Kramer would have agreed to the program, had Frank Music 
a moro substantial intorest in it. 

THE COURT: You m« vld have got ten 


more money out of 


i 
THE WITNESS: would havc gotten more money. 


DO you 
A WO, 


Q ould Like o d y ittention to 


page 264 of tho d sition * ive p iously given 


this action, beginning on ine 9 and a: you whether 
refreshes your recollection as it any additional 


A i don't 


1ibout 
not refresh your rocollection as 
what you are saying? 


THE WITNESS: 


evidence at this time 
MR. TOPK 


both ways -- cne wa 


Arrow-direct 


I haven't had expressed b 


Arrow in words what the 


objection wes and I would 
know by the dccument or by the testimony. 


A11 


Ie T 


and it vas celabo 


MR. askec the 


cues 


THE iid Say that he 


they would have beer mo 


in it but hc dj 


tris, 


Hono., for t 


tor 


purpose? 


admitting j+ as 


AY~row 


MISS For that limited 


THL All these docrnents are 


for that purpose. will have to admit that I an 


and if a man puts this down on paper, there may 


reason to believe th.t he believed it but 


SCIT STRICT COURT REPOR ERS 


!'ERN Di 


purpose 


be 


1438 


y Mr. 


like to 


tions -- 


thougi't 


re money 


your 


the 


received 


human 


some 


I 
I 
that it was expressed in writing, 


| 
| 
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w WES 
cg Q Mr. Arrow, did Frank Music Company subsequently 
! enter into an agreement with 3M with respect to performance 


4 rights for the M-700 second series? 
t 


¢ THE COURT: I shovld make it clear that I think 
X i : * ee 

E we are all going .o have co agree, before the record is 

v oq closed, that somc of these publishers did feel. out of 


e] ee aa m Kp ; 
de loyalty or whatever it was to ASCAP, that they cidn't | 


rt 
—— 
m 
ni 
^ 
m 
~ 

yJ 
è 
H 

4 
~ 


want to go along with nc means 
— j ; 
i | feel that is conciusiv: the issues b»-:orc me. 

j 


They might have dono this I ause chey liked 


| 
DM Mr. Finkelstein cr because someboly's hair was red. The 


ct 

> 
^ 
£ 
D 
e) 
£ 
m 


question is what the significence of ali 


counsel don't need to be overwhelmingly conceried about eechi 


| 
15. || ; the ua 2i Tu 
" | have the whole picture and I say that so that the derense 


piece of paper that comes in. 


A 
rt 
) 
rt 
y 
+ 
A’ 
4 


T. TP. WS TS 
AJ ZI 2H E 


iocument that 


poisoned 


you have just reed was a joke and there :s no rJestion 


about it. 


z ! MR. HRUSKA: Your Honor, I dispute that. Av 


believe contra- 


the deposition there is 


dicts that statement. 


jbjb-10 Arrow-direct 
that I don't take counsel's statements as being evidence 


and I am sure Mr. Topkis, who is a specialist in humor 


anyway, will be able to prove how it is a joke. 


MR. TOPKIS: I welcome tha: being spread on 
the record, ycur Honor. 

MP. BRUSKA: Deadpan as I au, your Honor, I 
will disprove thet. 


THE COURT: 


1441 
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THE COURT: I am hoping we will be able to 


finish Mr. Arrow's direct testimony by the end of the day. 


Can we do that? 

MR. BAKER: Not unless we plan to be here for 
quite some time, your Honor. 

THE COURT: Are you on schedule with regard to 
his testimony? 

MR. BAKER: Well, I didn't have a schedule. I am 
about two-thirds to three-quarters through and I think the 
latter part of it will he considerably faster than the 
early parts. 

THE COURT: I would like Mr. Hruska tonight to 
confer with his team and give us an estimate tomorrow as 
to whether they are on schedule and if not, what we can do 
to try and catch up. 

Q Mr. Arrow, prior to November 15, 1965, did you 
have any discussions with any representatives of AGAC 
relat.n, to the direct licensing of ; »rformance rights by 3M? 

THE COURT: That is November 1965? 

MR. BAKER: November 15, 1965, yes, you- Honor. 


I don't know what the significance of that date 


I would like to hand the witness 3M PX 27. 
I understand it's already been placed in eviden: 


$7 ITHEFN DISTRICT COURT REPO” ERS 
UNT ED STATE: COURT Hose 


2 


a 
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m Yes, X did have a discussion prior to that date. 
Q With whom did you have that discussion? 
A With Mr. Leon Kellman. 
Q Do you recall approximately when that discussion 
took place? 
A I think it was about a week before the date on 
this letter. 
Q Do you recall the substance o^ that discussion? 
MR. TOPKIS: I take it this too wiii he for 
non-hearsay purposes? 
THE COURT: It has to be. He can tell the sub- 
stance of the discussion. He was there. 
MR. TOPKIS: Yes, for non-hearsay. 
What Kellman said, though, of course, is hear- 
say. Kellman is counsel to AGAC. 
MR. BAKER: But his view as to what was talked 
about, " .ake it, he knows. 
THE COURT: Of course. 
MR. TOPKIS: Yes. 
MISS KEARSE: Your Honor, I object to the rele- 
vance of this line of questioning. 
THE COURT: Overruled. 
You had a discussion with Mr. Kellman and what 


was the substance of the discussion? What were the 


SOLD HERW DISTRICT COURT REPORTERS 
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| subjects that were discussed? d 

3| THE WITNESS: He asked me a couple of questions 
d about the 3M program. I don't recall specificallv what he 
d 3ked, but he appeared to be soliciting some information, 
e| and { answered his questions. 

| That was the only communication 1 believe I had 
"i before the writing of this letter. 

| Q From whom did you receive copy of the letter 

o 


3M PX 27? 


j A I think I received it from one of the publísher 


licensors or perhaps more “han one. 


Q Did you isceive any communications from puolishers 


regarding the subject matter of this letter? 


Yes. 


Do you recall which publishers? 


I recall receiving a letter from Mr. Eastman on 


the group of - anies which he controlled. 


-o — ——— — M MAP € IH a neat 


I believe I h«arzd from someone representing 


Bourne Music, either Mr.Jackson or Mrs. Bourne. 


MR. TOPKIS: 


I'm sorry,I missed those words. 


THE WITNESS: Either Mr. Jackson or Mrs. Bourne. 


A I think I heard from Mr. Brettler. I recall 


24 
discussing it with Mr. Chiantia although I don't remember 


whether I called him or he called me, and I heard from 


SOUTHERN DISTRICT QAF” REPORTERS 
Wert eS SYAYES SOUR) Hoy, 


, 


£X 
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Acuff-Rose publications, I think in writing. 
Q Your communication with Mr. Eastman, do you re- 
call whether that was by telephone or by letter? 
A Tt was probably both. 
MR. TOPKIS: I thought the witness testified it 
was a letter. 
THE WITNESS: I think I received this by letter 
and I think we subsecuently had a telephone conversation. 
*OPKIS: I beg your pardon. 
is Mr. Eastman? 
Eastman is and was a lawyer practicing in 
New York City who is also a proprie ..: of or at least the 
principal of a number of publishina companies. 
THE COURT: Is that Lee Eastman? 
THE WITNESS: Lee Eastman. Scarsdale. 
Q You said Mr. Eastman was a principal of some 


publishing companies. 


Was one of those publishing companies a company 


with which #m had entered into an agreement for performance 
rights licenses? 
A Some of those companies were, yes. 
I would like to show you 3M PX 72 and ask you 
if you can identify that letter. 


THE COURT: Are we ready? 


SOUTME :! DISTRICT CHIOT RE9C? EPS 


Ms al AF IT Wa Tes a 43 - 


1445 


| | 
| mbg 5 Arrow-direct | 
d Q Subsequent to the reccipt of this letter, did 
| you have a telephone converation with Mr. Eastman during 
4| which you discussed the subject matter of this letter? 
| THE COURT: Are you talking about 72? 
' | MR. BAKER: Yes. 
"| THE COURT: Did you receive it from him? | 
; | THE WITNESS: Yes, we did receive it. 
ý A And subsequent to the receipt of the letter I 
*1 did have a conversation or more than one with Mr. Eastman. 
ii Q Can» you relate to me the subject matter of that 
"1 conversation? 
*4 MR. TOPKIS: I object, your Honor. 
gi THE COURT: We are getting very far afield. | 
e "| I would like to terminate the examination at 
^| this time and among other things, discuss with everybody 
s ' where we stand on this method of putting evidence in. 
| 
" | I will see counsel in the robing room. 
19 | 
= | (adjourned to May 14, 1973, 10:00 c.m.) 
a | 
2 | 
i] 
«| 
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ITED STATES DISTRICT COURT 
IUTHERN DISTRICT OF NEW YORK 


:Before: 


)LUMBIA BROADCASTING SYSTEM :HON, MORRIS E. LASKER, 
District Judge 


vs. 


(ERICAN SOCIETY OF COMPOSERS, 
(THORS & PUBLISHERS, ET AL., 69 CIVIL 5740 


DEFENDANTS. 


STENOGRAPHER'S MINUTES 


Se lunbia Broadcasting Systen 


Vs. 69 Civ. 5740 


Ai erican Society of Composers, 
Authors and Viblishers et al. 


New York, New York. 
May 195, 1973 = 20825 A.M, 


‘Trial resumed.) 


resumed , 
MR, iIRUSKA: Your Honor. Leforc ve prowed with 
“us Witas, Mr. Blasband is here again on anothwi ibpoena,’ 
COURT: Another crrand of mercy? 
HRUSKA è 


BLASBAND: Gool morning, your Loner. 


IRUSKA: Perhare T si@aic explain th: back- 


und of tnis. We did serve them yesterday with : zubpocna 


anot'ucr doctmcent, again looking forth to tho testimony 
Mr. Kallman this afternoon. "his document is "Vr, 
‘Lm2n°s notes of the meeting with Mr, Arrow 
ein and representatives of the AGAC, 
The purpose of the subpocna was that 
sument ws had received from AGAC pursuant to 


menr, had several portiors of it cxcisod. 


\rrowedirect 1446 
I gether that Ar. Blesbend's position i: that 
do: tions were privileged, and sc this represents 
avother privilege cuestiona, 
MR. BLASBAND: Your honor, if I may, I would like’ 
to make one request of CBS counsel. AGAÇ is rot a monicd: 
organization., They operat: at & deficit just about every 
ar aot qoinj to ve iile to pay my “ves 
d the fees of our farm for constonitly coming derni acre. 
Could we, if we have any sore subpocras,get then 112 together: 


D 


H RUSKA : Yes, let me say, ycu- Honor, 
| 


-— ue | 
(Y -ta*e9 eriticism, and I must apologize.-- 


request. 
band for giv 

rese two subpocnas, hink it was, probably 

THE C.JRT: V yel r egrees that 

:500cb..e request so í 

MR .BLASBAND: Th 

document in questi 
Corr: had supplied CBS with a copy of the manor andué 
in avestion. 

THE COURT 


MR, BLASBAND: Yes, with certain deletions. 
THE COURT: With the doletiors. 


MR. DLACSBAN?: And I have tor your Honor 


mb 3 Arrow-direct 1449 
origina. 3f the nemorandun withozt Jeletions, and fcr 
your Honors convenience, 2 CCp7 shwina which materials 
haye noc wen deleted, the cones in brackets have not been 
ic Leted. 

THE COURT: Right. 

MR. SLASBAND: Ard the gccunc for the deletions 

that tiose portions deleted refer to advice thit the 
-sorney is giving the cliert. 


THE COURT: 


MR. BLASBAT 


=r I leave them with you? 


THI COURT: You ray. 


= 


T 
LI 
I 
t 
y 
t; 
i 


THE COURT: i Hruska ha; about yous: economis:? 


Sa = 


Is everything in order? 


TEL 


MR, HRUSKA: Yes, Honor, he will 


tonorrow nornin. 


MR. TOPKIS: I am sorry, 


MR. RUSKA: Tomorrow morning. 
MR, TOPKIS: *isher ? 
MR. HRUSIAS: Yes. 


THE i11 right, you may proceed, Mr 


MR. BAKER: Thank you, your Honor. 
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DIRECT EXAMINATION (cont! nued) 
BY AR. BAKER: 

Q Mr. Arrow, I bcl:.ove we lcft off yesterday ; 
discussing your soruunicacions with Mr. Lastman aftcr 
you had received the Novenbcr 15, 1965 letter from AGAC, 
and Y would like tc begin aqain vr that subject. 

Do you recall! the substance of youx communications 


with Mr. Eastman to the extent they may have celated to 


a misunderstanding concerning the reasons that 5" ena 


ASCAP were unable to reach agreon t? 


A Well, I told Mc. Lastmen that I had never a@vised 
1 
i 


nim prior to that time that nascar had refused to regotiate 
with 3M. I had told him that ASCAP ant 31 had negotiated 


and were unable to come to an agreennt 


tre ASAC letter anc ask d me what I zhought about t ard 
acked mo whether all of the statements contained in the 


lottec vere true. 


md 
[en 
Lm 
p- 
5 
ps 
Q 
(t 
La] 


thought that the 
letter urfairly characc Cu. tte position ia the matter, 
ard that I thought that the uses which vere made Dy 


3h at loest uncer the Basman contract and under tie others 


w ich f rad locked into did not constitute a block or 


vA Wr €?r ot { "i P =; i 
| ye. STATES TOUET 
at S~ oz t 1 Ta PERDU vm incline 4 ^ 
Qi EY SQUAPE, Nu MY. (Gy Ts Prox CURTLAND 7-45! 


up 


mb: hrrow-direct 
bulk lice nse, 

Q Yes. You told us that you cxpressed to Mr. 
Eastman the view that you had previously told him that 
3M and ASCAP were unable to agree, 

Do you recall theview expressed by Mr. Lastman 
to you concerning the previous understanding of what you had | 
to»d him? 

MR. TOPKIS: 

MR. BAKER: 

THE COURT: 

MR. BAKIR: 
cussion will illustrate 
the impression that 7 

COURT: 
purpose, 

MR. 
unhappiness at having 

4r. Arrow apparently discussed with him their ccnversations 
that it was simp? a matter of 
a person who made a cea 
exchange demonstrates 


direct licensing, 


least the refusal of ASCAP was a fac : encouraging him 


to ceal. 


SOUTHER? 
1 


"IN 


COLEY SQUARE, N.Y., N.Y. 10907 
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COURT: But you are trying to prove what 
thougnt id he is not here, I don't sec how you can 
prove what he thought through Mr. Arrow, 

I am simply trying to establish 

his statc of mind through the ccmmunications 
uttered in or about 

THE COURT: chink 
what it is trying to accomplish 
I know it is open for discussion 
give you my views 

You s 
State of 


there was 


of what hi: 
port of wha- he 


as evidence of the factor or prompting factor which 


Mr. Arrow to reply as he did;but I can't r Lk 


proven bv Mr. Arrow's 
tha: ASCAP refused 


can only 


BAKER: 


SOUTHERN DISTRI = 


UNITED STATES 


mbi Arrow-direct 
proposition that: ASCAP had r2fused to deal, but rather 
that he had been operating under a misapprehension. 

THE COURT: No, I can't even take it that he 
was operating under a misapprehension, only that he said 
SO. 

For all I know it was a ruse on his part. 


If you are trying to prove ; me that he really 


thought so, you have to call 


Q Subsecuent to rec: 


III 23a HN EE: 


you attend a meeting with 


A Yes 


| 
| 
| 


indicated in my dia 
Q Would you 


MR. RHUSKA 


of Mr. Eastman and t! 
Mr. Baker to go back 

We do believe, 
eszablish through Mr. 
effect, a verbal -- an ear 
a number of publishers conce 


those publishers made as re 


mhb Arrow-circct 1454 
for refutals te deal, that that will establish a pattern 
ich is probative of a state of mind with respect. to 

those given circumstances, that is, the 34 attempt to 
license their compositions iirectly anc bypass ASCAP. 

THE COURT: I am not disputing for a roment, 
and I don’t say I will, the idea that the actual state 
of mind of these people and their actual positions on these 
subjecta may be probative of somethinc here. I am only 
saying that I don't think tnat Mr, Arrow can testify about 
what their actual state of nind 

MR, IIRUSKA: I don 
question about that, your Honor 


for just one moment to focus on this distinction which 


I see, too. 


TUE 


Obviously Mr. Arrow 


Eastman's rind or anybody else’ 
that. 


And if the entir- 


concern, ir. Lastman's mind, it vould be difficult to 
rest entirely on Mr, Arrow's “irony regarding what Mr, 
E.stman said. That is 


On *he other ; 1d here is wherc 


tie distinction, if Mr, Arrow or any eye witness c 
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| 
"T taihsd to X number of publishers about these particular | 
facts, and the publishers scid A, B, C, D, E and so forth | 
| 
s and so on," and those statements establish a pettorn, 
| then * believe that that testimony is probative of a 
r 
n 
k | group state of mind, the crcup consisting of the »eople 
> | i P 
j with whom Mr. Arrow talkec. 
| | i 
4 If they all said pretty mucn the same -ning, 
4 
5 ' 
l neir reactions were all consistent. or by end largi 
io 1 i a ' : - 
| consistent, that I think is extremely probative, 4 that 
| 
a | à 3 "T ; 
is really what we are tryi: t ring it thro. 1 
f 
> | 
12 |l " i i 
i Arrow; and that is why we a! asking hi hy Mr r what 
| 
3 i 3 i 
f | Mr. Eastman said and what his i ere, st . easons 
M | 
i what he stated his r« is Ww Y f zt 
Y 
15 | 
li ir 9. tr ^ $ le | 
i vale is i n dee 


n 
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THE COURT: Wo, 1 don't think he is any dif- 


ferent example from ‘anybody else and I must say that I 


haven't understood as clearly as I now do what you just 
said. 

I have understood you and I think you have empha- 
sized, you or Mr. Baker as the case may be, your desire 
not to prove the truth of the state of mind through Mr. 
Arrow but merely that something was said, but I don't think 
you have made it clear before. Certainly, you haven't 
made it clear to me :hat you are attempting to establish 
a pattern and not just an individual act. 

That may be a different si-uation. 

MR. HRUSKA: May I ust add one more thing 
to round out my position on this, your Honor? 

What we are trying to establish is one of the 
most difficult things in a trial tco »stablish, and that 
is how a given group of people would react under circum- 
stances which have never occurred. 

THE COURT: We have been through thís before and 
I understand that. 

MR. HRUSKA: All right. 

THE COURT: But that does not mean that I can 
admit material which is inadmissiile, just because it is 
difficult to prove. 
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MR. HRUSKA: Of coerse. 


THE COURT: Nor doas it mean there would be 


any sense in doing so because in the last analysis I have 


to be persuaded that you have proven it whether it is hard 
to prove or it is easy to prove. 

MR. HRUSKA: The only reason I mention the dif- 
ficulty of the proof is because this is proof that the mem- 
bers of the class, of course, would have a very stron? in- 
centive not to give, and it would be very easy for them not 
to give it, and we were fortunate in the depositions to 
get a good deal of this, and of course M.. Arrow is a dis- 
interested witness. He is not a member of the class, he 
is not e defendant. 

Yes, he represents publishers who are, but 
in comparison to the members of the class or the actual 
defendants, there is a worl of difference. 

THE COURT: All right. Mr. Topkis? 

MR. TOPKIS: If your Honor please, my first 
observation is that the pattern is no where near being 
established and would not be bv* we will leave that for 
subsequent proof. 


THE COURT: Yes, that is not relevant at the 


MR. TOPKIS: Right. I could keep talking about 
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of such testimony but I anderstand et least now the ration- | 


ale as to why it might be pr. ative to permit these refer- | 
ences to be made, and I will permit Mr. Arrow to testify 
about what Mr. So-and-So told him, in this ease Mr. Eastman, 
but with the understanding it is for the sole purpose of at- 
tempting, if the Plaintiffs can profit, to show that there 
was a pattern of conduct, conscious parallelism, whatever 
you want to call it, that is, of the special type of cir- 
cumstantial evidence regarding intention which may be rele- 
vant in an antitrust case 

I agree with Mr. Topkis, as I have le clear 
previously, that the weight of this evidence in my mind 
ig -- well, I don't know what adjective or adverb to use 
bet anyway, certainly substantially lesa than the weight 
of chat evidence would be if it came from the mouth of the 
person to whose actions it refers 

So with that understanding that it is solely 
for the purpose of relating to any pattern, I will accept 
it, and I understand,Mr. Topkis,also, that even 1f all 
six or eight of the people about whom Mr. Arrow is ques- 
tioned behaved in the sane way, that you are free to argue 
that six out of eight is not much of a sample when there 
are a number in the hundreds of publishers. 

MR. TOPKIS: Can I in 15 seconds note cne other 
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pattern of conduct and that is what the usual pattern is; 


but a pattern -f mental get, I have never seen sought 


to be proved in this fashion. 


The"brides in the bath" case I think was the 
classical example of the pattern of conduct demonstrating 
common plan or design or what have you; but here to attempt 


to psychoanalyze an entire group on the basis of a sampie 


of a handful, on the basis of hearsay testimony, seems 


| to me to be just so terribly risky when the ready alterna- 
TE 
Ba tive is available, namely, calling tnese people, reading 


i 
i2 | : 
| the depositions of the people whose depasitions have been 
| 
| taken, or using whatever other techniques may occur to 
counsel. 


This technique, it seems to me, so so unreliable 


lo 
| that it ought to be rejected by your Honor. 


un A^ (^ 
Oa ———— = = 
rm t i t UU UU es 


17 
| TH. COURT: Well, I am inclined to-- I don't 
4 
i& | " i 
| want to sound unsettled in my mind on this, I am not un- 
19 | 
. settled -- my general philosophyis that in a non-jury case 
| involving fundamental economic questions of this kind, it 
is better to allow the testimony to be uttered anc for me 
22 \ 
to consider, as I believe I can, wheather it is relevant and 
23 , i 
| probative, when the time comes,t’an it is to prevent it 
7A | 
| from being uttered and lose something we may neeo. 
25 | 
[I am quite akopt teal alout the probative of Fact 
“Abita SINNA ILNA webu) te 


hn thats 
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———— 


objection, your Honor, and it 1s this: 


j Conduct by some people back in 1964, different 


& 


people, their state of mind, is very slightly probative 


w 


at best of what different people alive today by contrast 
with those in 1954,who are moetly dead, might do. 
TEB COU*T: That goes to the weight of the 
evidence. | 
MR. "TOPKIS: Yes, I agree. | 
THE COURT: It is a strong argumert as to that. 
All right. Mr. Baker, the storm has subsided 
and the sun is shining. 


BY "2. BAKER: 


EE e 


Q Going back to your discussion with Mr. Eastman, 

" Mr. Arrow, I believe that before the storm ceme up, you | 
" said that yov explained to Mr. Eastman tie reasons which | 
" 3M and ASCAP had not dealt with an inability to deal and 
> not a refusal on ASCAP's part and I would ask you now whether 
" there had been a misunderstanding between you and Mr.Eas'man 
- concerning that subject. | 
i ^ I don't know whether Mr. Fastman misunierstoo/ me | 
2 I 

| or not. | 
" THE COURT: You mean we got ourselves all exer- | 
" cise for that kind of an answer? | 
25 


Q I would like to show you three documents which 
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documents refresh your recollection in amy wey: 
3M PX 72, PX 715, and PX 716. 
Befowe you look at those, coubd I ask you whether 
Nr. Bagtman represented the view to you after se November 
15th letter that you had previously told him that ASCAP 
had refuse to deal with IH? 
A Yes, he did. 
Q And was that inconsistent with your view of what 
you ha^ represented to Mr. Eastman? 


A Yes, it was. 


Q Did he indicate to you why it made a diffe-ence 


to him whether ASCAP had refused to deal? 
A I don't believe so. 
What was your question? 

Q The question was does this refresh your recollec- 
tion concerning whether Xr. Eastman expressed to you any 
reasons as to why it was important to him whether ASCAP 
had refused to deal with 3M or whether it was a matter oL 
simple inability to reach agreement? 

A No, I don't think these letters add anything to 


the recollection on the subject. 
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Q Is 3M PX 72 a letter which you received fron 


Mr. Eastman? 
A Yes. 

MR. BAKER: I would like to offer it in evidence 
at this time, your Honor, for lthe purpose of demonstrating 
that Mr. Eastman said to Mi. Arrow what is set fort; in 
that letter. 

THE COURT: I take it the implication is incon- 
sistent with what Mr. Arrow has just said? 

MR. BAKER: I believe,sir, that the second 
sentence in the second paragraph does indicate the reasons 
that-- the question of whether ASCAP had refused or whether 
it was a simple inability to reach agreement; it does 
bear on that subject, yes, sir. 

THECOURT: All right. 

On the same narrow grounds as discussed at length 
before, I'11 receive it. 

(3M PX 72 received in evidence.) 

THE COURT: I want to be sure I understand your 
peszition, Mr. Baker. 

The question you asked Mr. Arrow was whether 
Mr. Eastman ever told Mr. Arrow why it made a difference 
to him to know that ASCAP had not refused to negotiate. 

I must say I don't think this letter indicates 
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It oniy indicates that he considered it important. 
MR. BAKER: Well, fine. 
THE COURT: Well, I think that is different. 
MR. BAKER: But it is a significant factor in 
his mind. 
THE COURT: But I don't think that is the ques- 
tion you put to Mr. Arrow. 
All right. 
Q Mr. Arrow, did you attend a meeting at AGAC on 
April 21, 1966? 
A Yes. 
Q Do you recall how that meeting was arranged? 
Yes. 
Would you describe that for us? 
THE COURT: When did the meeting occur? 
MR. BAKER: April 21, 1966. 
A Some time before April 21, several things had 
happened in connection with this correspondence from AGAC. 


I had a telephone conversation with Mr. Kellman 


concerning the correspondence and at some time perhaps 


a month before April 21 or even longer than that, I had 

by chance met Miss Stern on the street and either she 

suggested to me or I suggested to her that it would be in 

order for a meeting to take place with the interested 
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people at AGAC, in order to exchange views concerning the 
actual facts of the matter and whether AGAC should have 
written this kind of letter at all. 


In other words, a meeting to discuss what had 


actually happened and whether AG^C was acting correctly 


or not. 
Subsequently, Miss Stern offe-ed to arrange the 
meeting and she did so. 

Q Prior to this meeting, would you describe the 
Status of 3M's negotiations with ASCAP concerning the ac- 
quisition of performance rights licenses for the M700 
series as active or lethargic or non-existent? 

A They were non-existent. 

Q And I would like to hand you 3M PX 75 and 
ask you if you can identify this document as being a l.tter 
from you to Mr. Lindgren, dated April 22, 1966. 

MR. TOPKIS: Before that document is shown to 
the witness, it is stipulated that this letter is such a 
letter. The witness need not trouble himself to read it. 
THE COURT: All right. 
Q Mr. Arrow, directing your attention to the second 
line of the first paragraph -- 
MR. TOPKIS: No. 
MR. BAKER: I am simply going to ask him to 
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identify Mr. Eliscu. 

MR. TOPKIS: Then ask him that. 

THE WITNESS: Excuse me. 

Am I instructed not to read this letter or -- 

THE COURT: I haven't give you any instructions. 

I don't see, Mr. Baker, if you want to find out 
who Mr. Eliscu is, why you can't ask. 

Q Can you tell us who Mr. Eliscu is? 

A Be is a composer who was at the time of this 
meeting either a member of the board of AGAC or a represent- 
ative who attended the April 21st meeting. 

Q For what purpose was this letter written? 

^ I don't know what letter it is. I haven't 
looked ac it. 

Q Would you look at it and tell us? 

THE COURT: Look at it. 

MR. TOPKIS: If your Homor pleases, this letter 
is a report on the meeting. If counsel wants the weeting 
to be described by the witness, I would think the ordinary 
way would be to ask the witness what-- 

THE COURT: I think Mr. Baker is entitled to 
at least ask the questions before I overrule them. Maybe 
the answers are incorrect but let's see what happens. 

MR. BAKER: Really what I propose to do is offer 
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the letter in evidence as a report of what transpired at 
the meeting, your Honor, and simply ask the witness a 
couple of questions by vay of elaboration on events at 

that meeting. 


I would like to offer it in evidence at this 


THE COURT: What document is it? Can I have 
a little identification of it? 

It is stipulated that it is what? 

MR. BAKER: It is stipulated that it is a letter 
from Mr. Arrow to Mr. Lindgren of the date indicated. hat 
is the extent of the stipulation. 

THE COURT: All riguit. 

Does this letter fairly describe the substance 
of what occurred at the meeting, Mr. Arrow? 

THE WITNESS: Yes. 

MISS KEARSE: Your Honor, I object. 


This is a prior statement of the witness. The 


witness has not said he does not recall what havpened at 


the meeting. 
THE COURT: I don't see why a man can't make 
a report that can be put in evidence, just because he made 
it ahead of time. 
MR. BAKER: Indeed, he made ít the day after the 
SOUTHERN DISTRICT COURT REPOR SRS 
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meeting. 

THB COORT: He is here to be croes-examined 
with regerd to it. 

£ ovarrule the objection. 


I'll receive it in evidence. 


(34 PX 75 received in evidence.) 
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Mr. Arrow, it is stated in this memorandun 


that in Herman's presentation of ASCAD'« sition, there 
|: 


wcre a number cf inaccuracies I don't believe it is 
licated what tho inaccu:ac 
Do you recal! at th 


THE COURT: 


dum thai: Kerm 
3M4's maz 
reperto; 
that du: 
failure 


in term: 


the reas 


A a a 


LRTLAN) 7-4 


7 
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present situation was incompatible with the blanket licensc? 


THE COURT: That beirg the then present situi- 


tion? 


MR, BAKER: The then present situation, yes, 


Sir. 


A Yes. 


stantial number of machines and cartridges and 3m 


gvarantocd either verbally 


By this tiie, 


3? 


4 
i 


had 


already 


or in writing to it: 


that they could continue to use the cartrídges 


had purchased for a particu! 


acditional fees. 


3M had also in a great 


to these purchaeers that they 


for approxinately the same 
ment to pay additional perf 


or SESAC. 


license be issucd by ASCAP 

of equipment and music was 
it would include a provisi 
ECAP per year so that cach 


to pay at least some moncy 


music the purchaser already 


music it 
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Either 3" would nave to pay that money on behalf 
purchasers or the purchasers would and that was totally 
workable from our point o* view. 
Mr, Finkclstein's proposal 


r a blanket licens 


rece 


= 


-A ee Oe 


to pass it 


] rogr an 


stations 


nigher 


| 
| 
| 
| 


ither at 


per program licens 
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ASCAP members, the members themselves wese in the best 


position to grant it. 


THE COURT: Por program or per woe? 


TIL WITNESS: Por program OF pem use, 

TUE COURT: Well, there is a emo in the 
letter to that effect. | 

TIE WITNESS: Yes. 

THE COURT: That is,thet they will license only ! 
certain compositions. 

TIC WITNESS: Yes, sir. 


Q Directing your attention to the sentence becinning 


in the tenth line from the bottom of Page 3, you state 

that, "Herman then amazed us all whem he seid hc thought the 
letter ill-advised becauec it was too mild amd shciluü have 
been followed by à lawsuit." 


Did Mr, Pinkelstcin at this mectinq elaborate on ' 


the nature of that lawewit, what kind of action it showld i 


have been? i 
A No., | 
Q Did you respond to Mr. "inkoleétedém's corment? 


THE COURT: Were they ^üdvressged to you in par- | 
ticular? 


TII WITNESS: Sorry? | 


Y 


TIL COURT: Were thcy address) to yow in particula 
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referred to first was addressed to tmo or thses of thc 


people at tho meting efter tho mastiag wwe ouer. LU 


were kind of millimg around, looking for thy exit and 
Mr. Pinkeletein then mate thet remark but I thiak I was 


there when it was mado and two or three other people who had 
attended the moetinmg. 


TID COURT: Mr. Baker asked you if you responded 


TIE WITNESS: Yes, I cid. 
Would you tell us what your response was? 

A I told him that I thought that that was a 
remark which he might want to repeat to the publisher 
mombers of ASCAP, 

Q Did Mr. Finkelstein respond to your statement? 

A He said that in his view AGAC should have pro- 
voked some kind of litigation or laeweuit cout of the situation 
which was Geecribed in the rotter., 

Q Do you recall discussing at this meetinj, and 
you can place 3M PX75 on the railing, because there is 
nothing in it regarding this, any discussion of the 


position of 3M at that tine? 


A You mean in terms of salcs? 
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In terms of sales. 

Specifically, the numbe ^f machines ceng sold 
each month, the number of machines you expected to sel! 
that year, and the amounts of money distributed. 

A I think we Zid discuss that, yes. 

Q Do you recall what those figures were? 

A No, I don't. 

Q Did you in the course of that meeting indicate 
to Mr, Pinkelstein that 3M would like to license on a pcr 


song basis? 


A I think we discussed licensing on a per carcridge 
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Q You havc go rocollection of liceme ng on à rer 


ee Se 


|^ &v9g basie? 
B | A lio, Mr. baker, but the tuc from SA's point of 
5! 

v 

lj 


| 
| 
view would be almoet interchangeable because tlw repertoircs | 
6 were locked in at that time, and therc werc only ^ certain 

7 number of songs which could be contained on any ono cartridge 
9 f. so I suppose if you want to assume that there were 500 | 
, compositions or a cartridge which belonged to ^SCA^ and 

10 200 to everybody elee. if you want to take a per cartridge 
n fee to ASCAP and divided by 500, you might comc up with a 


12 | per song license. 


" o Do you recall Mr, Finkelstcin's response to your 


c Dan e —U) — P. aM 


per cartridge per picce request or suggestion? 

A He didn't think it was workable from ASCAP's 
point of view but ho indicated towards the end of the meeting | 
that he was ready to explore it with us. 

Q I would like to hamd you a memorandum for the 
purpose of refreshing your recollection as to the statcnents 
you may have made -- this is PX127 -- for the purpose of 
refreshing your recollection with respect to the statements 
you may have made concerning the market position of 3M. 

In that regard I would like to direct your 
attention to the third page and the fifth parag-aph fron 
the bottom. 
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I am sorry, what was your question? 

Q The question is, does this refresh your recollec- 
tion :oncerning the exact figures which you expressed 

chat moeting concerning 3M's market position? 

A No, it doesn't, but the statement is consistant 
with my memory of what was happening at that time in th; 
market. I don't recall expressing these numbers to tha 
meeting. 

Q What was your recollection of the status of 3M's 
market position at that time? 

MR. TOPKIS: What was his recollection at that 
time? I am sorry, I don't get that. 

MR, BAKER: What was his recollection of the 
Status of 3M's market position at that time? 

MIS8 KEARSE: Your Honor, I object. If that was 
mot stated, I don't see the relevance, what it was. 

THE COURT: Awe you going to be able to establish 
that it was diecusee at the moeting? 

MR. BAKER: No, your Ilonor, I think that actually 
what this is is an opportunity to simply pat in another 
Small piece of evidence on general conditions in the market 
such as the question I asked him on the fírst day as to 
how many machines were sold; to give some -- 

THE COURT: In other words, the question is what 
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were 3M's sales at this period of tire? 
ot MR. BAKER: Yes, at what rate were they selling 


4| Per months, approximately how much were they paying out, 


5 | and =- | 
E THE COURT: Let's get one thing at a time. | 
l 
7 A At that timc 3M was selling machines at the rate | 
i 
i 


8 of approximately 1590 per month, and cartridges at about 


9 2000 per month. 


10 Q Do you recall approximately how much you were | 
1| distributing in -- weil, that is computable. E 
12 A If you can do the arithmetic. ! 
'3 Q Yes, sir. Now when the meeting adjourned what | 
' 
w was the status of negotiations between 3M and Z.SCAP soncernin] 
15 licensing of the 4700 cartridge? | 
* MR. TOPKIS:  Illaven't we had that al wady? We | 
n had the status just before the mecting and we : ^d what 
5 happened at tho meeting. 
'» MR. BAKER: I would like to know if the meeting ; ` 
x had any effect on it. 
2! A The meeting resulted in an agreement. between 
2 Nerman Finkelstein and me. to meet as soon as I returned from 
“| a trip. 
m Q Did one of those meetings occur on June 21, 1967? 
25 
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I take it,Mr. Arrow, thet after the meeting from whicli you 
returned from your trip there wore othew noeting., is hat 
corrcot, om the subject of the NPOO Onstridgc? 
A Othor moetings with whom? 
ASCAP. 


After I returned from my trip we did havc r 


Was one of those meetings held on June 21, 


'67? 

I am sorry. It is June 21, 1967, 
Yes, I believe so. 

THE COURT: July what? 

THE WITNESS: June 21 of 1967, 
THE COURT: June 21, all right. 


Q I would like to show you 3M PHOS end ask you 


Whether that describes the nec&éag thas was held oa that day.' 


A Yes. 
MR. BAKER: I would like to offer it in evidence 
at thie time, your Honor. 


THE COURT: On the same basis as my prior rulins, 


Miss Kearse? 
MISS KEARSE: Same objection I steted, your 
SOUTHERN DISTRICT COUR" REPORTERS 


UnrTED STATES COURT HOUSE 
Fousy SQUARE, NY., NY. 10007 TELEPHONE: CORTLAND 7-4560 


mbb Arrow-direct 14°7 
Honoe, with respect to 3M PX 75, but in addition the diate 
of this document, 3M PX85 is July 6, 1967, as it is typed 


on here, and there irc several omer dates which appeai: in 


ete UD eames ESTERS NE — Oe 


various forms, aml it dosen't even appear to be a con- 


temporancous report. 


THE COURT: Then you want to ask questions about | 

that, Mr. Baker, so we can see if it is? | 
| 

Q Mr. Arrow,can you describe the circumstance: under! 


which this document was prepared in terms of its -- 


TIE WITNESS: Yes, I did. 


THE COURT: What is it? 


TIL COURT: Did you prepare it? | 
| 


TIP WITNESS: It is a letter to Mr. Lindgren. 

TIE COURT: Reporting what happemed? 

THE WITNESS: Summarizing the meeting or meetings 
that we had in St. Paul with Mr. Korman and Mr, Lindgren 
and Mr. Schmidt of 3M. 

THE COURT: I thought you were asked whothe- this 
reflected what occurred on June 21, is that correct? 


TIE WITNESS: It did reflect whee occurred on 


TIL COURT:Who was at that meeting? 


THE WITNESS: That was that meeting; the meeting too} 
place in St. Paul on June 21. 
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2 | THE CCURP: I see, All right. 

3! THE WITNESS: But the letter is dated July i. 

TMX COURT: When did you prepare the material that 


went into that letter? Did you draft it on the 6th of 


July, as far as you know? 
? THE WITNESS: I probably prepared it from not es 


8 which I :ook at the meeting and most likely prepared it 


eae 


during the week following the meeting. I can't account 


for the delay in sending it to St, Paul. 


— 
— 


THB COURT: Have you looked it over now? 


— 
LJ] 


THE WITNESS: Yes. 


THE COURT: And you believe it accurately reflects 
what occurred at that meeting? 
THE WITNESS: Yes, I do. 
THE COURT: I will receive it. 
(Exhibit YN PX85 was received in evidence.) 
Q valy one qmeetioa with regard to this document, 


Mr.Arrow. At the top of Page 3, Baragwaph ro. 5, let ma 


Bb 3 8 i € 5 rr HJ 


just ask you if you recall whether the ratio of tapes, 


2 
o 


cartridges sold to machines at or about that time. 
A Yes, I do. 
Q What was that ratio? 


LY It was approximately 1.4 per customer. 


x vw 3 N 


Mr. Arrow, was there another meeting between 
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representatives of JM aad reprecentatives of ASCAP on 
January 16, 1968? 
A '68? 
Q "66, yes, sir. 
A Yes. 
Q I would like to now hand the witmoes 3M Px8t, and 
ask him if he prepared this document. 
A Yes, I did. 
Q Does this document fairly reflect the events of 
the meeting of January 16, 1968? 
A Yes. 
MR. BAKER: I would like to offer it in evicence 
at this time, your Honor. 
THE COURT: Same objection. 
MISS KEARSE: Same objection as to 34 PX75. 
THE COUR T: Same ruling. 
(Exhibit 3M PK 86 was vecoived ia eviderce.) 
THE COUMP: Is this again a better frar you to 
Mr. Lindgren? 
THE WITWESS: This ic a memowamwtum from me tc 
Lindgren, yes. 


Q I would now like to hand the witmess 3M PX94. 


Let's hold up on that just a moment. Did thera come a time, 


Mr. Arrow, in your discussions with ASCAP where the focus of 
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negotiations shifted from tie 1700 -o the M1200 projec’? 
Yes. 
Q And can you just briefly summarize how that 
came about and approximately when? 
MR, TOPKIS: If [ may, isn't that covered ii 
the last exhibit where the -eport the witness has testifiec 
to concludes that it vas aq-eed by everybody present that 
tre new agreement would be applicable cnly to thc new 
equipment by which was mean- the 12250, and cartricqges, and 
wculd cortinue to service the old equipment and cld cartridges 
under 3M's existing agreements with publishers. 
THE COURT: Well, I haven't seen the exh.t 
I can't say. 
MR, TOPKIS: 1 sorry, your Honor. 
THE COURT: It soems bear that out. Maybe 
Mr.Baker wants to illuminate that subject a little further. 
MR, BAKER: Your Honor,that statement, 


recall it being there and ill simply go on to ask tle 


witness if 3! PX94 represents the culmination of the negotia- ! 


tions through 1967 d '68 between 34 and ASCAP reyardi.ng 


the M129 project. 


TIL COURT; First o wi rou ask him what 


3. PX94 is? I don't know. 


SOUTHERN DISTRICT COURT PEPORTERS 
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“MR, BAKT?: Yes, 


It appears on itt C to he a contract 
JM relating i M1200 project. 


zwen ASC?P and 3! 


Detweon 


ITEE- 


= 


EE 


i 
i 
| 
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MR. BAKER: I would now .ike co offer in 
ad evidence, your Honor, the following exhibits which I vill 
briefly describe and unless there 1s some objection to 
them, I don't propose to bother Mr. Arrow with them. 

3M PX 24, which is the 3M Consolidated Muss 
?| Publishers Agreement on une M700 - 
E MR. TOPKIS Excuse me Before we leave 3M PX 
95, is that being offered: 


j MR. BAKER: I'm sorr 3 


li 
i 
LI 
I 
v THE COURT: ? is. 1 y a ceived 
! 
|| 
13 | 4 PX 94 ra 
TN 
14 | THI i TEE 
f || 
i5 | z - n 
BA : k ffer A 24, 


| 

H 

| which is t^^ agreement M -he Consolidated 
| 
| : iine 
| Music Publishers coi nii ! M iM PX 32, whic? 1 
1 
IH 


I is a similar i emen! isi mM PX 50, which 
= 
if i 4 : 

! is a similar agr r > R stein: IM PX 4 


which is the agreement wi! 3M PX 57, which 


i agreement with , i i 61, which is the 
22 n i 
agreement, anc i eave 1 tI rit 5n. 
t 
2. - 


MR. TOPKI: 


xx 


o 


9 | 


mbg 2 Arrow-direct se 

THE COURT: All right. Received. 

(3M PX 24, 32, 50, 56, 57, 59, 61 received in 

evidence.) 

MR. BAKER: I would also at this time like to 
offer a document which I believe the witness has previously 
identified, Plaintiff's Exhibit 689. 

THE COURT: What is that? 

MR. BAKER: That is a letter to the Music Pub- 
lishers Holding Company setting out it is a letter from 
Allen Arrow to Mr. George Lee ot the Mus: Publishers 
Holding Company setting out wom of the terms whic’) they 
discussed in the course of negotiations, your Honor. 

)PKIS objection to the fact that 
such letter was sent 

THE COURT: Al right. received as indicated. 


(PX 689 receiv tn evidence as indicated.) 


Q Mr. Arrow, there is one matter in yesterday's 
testimony, page 1408 o -he transcript, which I would like 
todirect your attention to. Line 13 through 15, and I 
ask you whether you recaii s ther your tesimony was per- 
forming rights associates or petr forming rights societies. 

A Societies 

Q Mr. Arrow, yesterday I believe you testified 


that the marketing people at 3M had advised you that they 
£ 
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expected to sell a minimum of 6000 cartridges a year; 
but that you did not have any other figure concerning »ro- 


jected sales. 


I would like to díroct your attention to 3M PX 42, 


page 4, the second paragraph. 

THE COURT: This is referring to refreshing his 
recollection? 

MR. BAKER: Yes, your Honor, basically the ques 
tion is, this document is in evidence, and there is a 
Statement in there that while they would be prepared to 
guarantee Frank Music 7,500 a year, that Mr. Arrow would 
expect total royaltiass payable to ASCAP -- payable to 
Prank Affiliates to aqua? $15,000 a year, and I would like 
to ask him what the foundation for that expectation was; 
if he can recall at this time. 

MISS KEARSE: If your Honor pleases, I believe 
this document has only been admitted for a limitec purpose, 
not for the truth of the matter asserted. 

THE COURT: Well, for purpose of questioning 
the witness it isn't necessary to have the document. 

You did make such a statement in a letter, Mr. 
Arrow, at that time? 

THE WITNESS: Yes, I did. 

THE COURT: Do you remember what the basis of 
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your making that statement was? 

THE WITNESS: If I can just do the arithmetic 
for a moment, maybe I can-- 

I want to see if I can do it out loud. We were 


offering to include a minimum of 25 selections from the 


Frank repertoire, which wouid pay to Frank 5 cents per 


selection for $1.25 per cartridar We had estimated 5000 
cartridges. 

THE COURT: That would be $750). 

THE WITNESS: That would be $7500 which is what 
we were guaranteeing to Frank. 

THE COURT: So you wer? guessing that there 
might be 12,000 cartridges sold apparently? 

Correct. 
gubsequently in this paragraph we 
talk about an estimate of 15,000 per year. 

I think we probably estimated that based upon 
some increased sales formula, but the guarantee was still 
based upon 6000 per year. 

Q The gist of my que on is was there anything 
other than your judgment, was there some indication that 
you expected to sell 12,000 cartridges a year? 

Just to follow the math out -- 

The 6000 was a minimum sale figure, and I believe 
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that all through 3M the expectation was that they would 
exceed that. I have no other basis for having changed 
the estimate from the minimum quarantee to a maximum e::- 
pectation. 
Q One other question about Frank Music. 
Did you have discussions with Prank Music Company 


back in late 1964 or late 1965 concerning a consultation 


agreement? 
D Yes. 
Q Did 3M offer Prank Music such a consultation 


agreement in connection with the licensing of the first 
series of the M700? 
A Yes. 
Q I would like to direct your attention to 3M 
PX 44, which appears to be a draft of such an agreement, 
and ask you whether this in substance sets forth the terms 
of that offer? 
E Yes, it does. 
MR. BAKER: I would like to offer 3M PX 44 in 
evidence at this time. 
MR. TOPKIS: Excuse me, the document I have has 
one page. 
MR. BAKER: Same number of pages as the one I 
have. 
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MR. TOPKIS: One page is the right number? | 
All right. 


Do I understand that this was delivered to "rank? 


THE COURT: I understood it was just a draft. of 
something but I don't know if it was delivered or not. 

Was it delivered, as far as you know, Mr. Arrow? 

THE WITNESS: I don't recall. 

MR. TOPKIS: Then I suggest if it was not, it 
irrelevant. 

MR. BAKER: I asked him whether it fairly reflect- 
ed the substance of the terms offered to Frank Music in 
the 3M consultation agreement and my recollection is his 


answer was yes. 


THE COURT: There is no doubt about that. 


The question I suppose next would aríse is whether 
this agreement was ever consummatec. If that is relevant. 

I take it you think it isn't relevantand the de- 
fendants probably think it is relevant. 

Am I correct in characterizing everybody's 
position in the matter? 

MR. TOPKIS: Well, I don't even know that this 
was ever offered to Frank in light of the witness' two 
answers. 

THE COURT: Let's get it clarified. 
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the substance of this proposal offered to 


WITNESS: Yes. 


WITNESS: No; not according to these terms. 
COURT: Well, I see; but an agreement was 
consummated that was not in accordance with these terms? 


THE WITNESS: Yes. 


| 
| 
COURT: And was an agreement ever d 


THE COURT: What good will it dc me to know 
about an offer that was made when a different agreement 


was reached? 
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MR. BAKER: If I can ask the witness abcut two 
questions, I think I can clear it up. 

Q The agreement which was consummated between 
Prank Music and 3M relating to the M700 project related 
to a second series of tapes for the M700 cartridge, is that 
correct? 

A Yes, it did. 

Q And those negotiations were separate in time 
from the negotiations for the first series, is that cor- 
rect? 

A That is correct. 

Q And was the offer of the consultatíon agreement 
made with respect co the negotiations for the first series? 

A Yes. 

Q And was the offer of the consultation agreement 
together with the other aspects of the offer which were 
previously discussed accepted by Prank Music for the first 
series? 

A I'm sorry, are you agking me -- 

Q Did Prank Music and 3M enter into an agreement 
for the first series? 

A No. 


THE COURT: I gather not. 
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What is this offered to establish? 

MR. BAKER: Simply the terms of the offer or 
the first series of tapes. That this was part of it which 
I left out yesterday, your Honor. 

THE COURT: But what is the offer itself intend- 
ed to establish? 

MR. BAKER: The document? 

THE COURT: No. What do you consider to be the 
Significance of the fact that 3M made an offer to Frank? 

MR. : BAKER: I think the terms of the offer, the 
fact that they offered to guarantee them $7,500, 25 songs. 
is significant in terms of their reluctance to enter into 
the agreement and I think that added to that is the fact 
that they were offered a consultation agreement in connec- 
tion with that for the amounts set for. in this consulta- 
tion agreement. 

THE COURT: For that purpose, I'll receive it. 


MISS KEARSE: Your Honor, I want my objection 


noted to receipt of this document which the witness does not 


recall whether or not it was sent to Frank Music. 

(3M PX 44 received in evidence.) 

THE COURT: There is no doubt in your mind that 
whether that docrment was sent or not, No. l, it fairly 


States the terms of the offer and, number two, the terms of 
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the offer were communicated to Frank? 

THE WITNESS: Yes, sir. 

I suppose a witness should never be a voluntear 
but I believe there is some mischaracterization of the sum 
of the offers which were made to Frank with respect to the 
first series of cartridges. 

THE COURT: Of the sum of the offers? 

THS WITNESS: Yes. 

THE COURG: You mean s-u-m? 

THE WITNESS: I think what I am gathering from 


what I am being asked is whether-- is that there is an 


impression that this consultative fee and the $7500 per 


year were cumulative. They were not. 

THE COURT: The same as the other situation with 
Mr. Chiantia, to be applied against- 

THE WITNESS: This was a little different. 
This $22,500 is 7500 times three which was a substitute 
for a guarantee which would have been payable under the 
ordinary agreement. 

THE COURT: All right. 

MR. BAKER: I think if I could have a few minutes 
to consult with my colleagues, I might be able to wrap 


this up with two or three more questions. 
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Do you want to take the morning 


MR. BAKER: 
(Recess.) 
Q Mr. Arrow, I would like to direct your attention 
to a passage in your testimony yesterday, at page 1350, 
beginning on line 17 
Is this a correction you want or what? 
i clarification, your 
Honor. 


Q The questi 


to Mr. Chiant 


don't think t ig clear from the record whether ín the 


| 


course of your con sations with Mr. Chiantia you advised 
estab- 
lishments for which the M700 project was intended were not 


basically the same types of establishments which were then 


— ———— 


servicod by Muzak and Sesburg. 

We did di ass the type of establishment which 
3M was going to approach [ can't quite characterize the 
conversation mite in the way you phrased the question. 

other words, there would be some overlap 
with Muzak. We were not saying that we would not approach 


the 3M salesman would not approach customers which might 
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heve been service’ by Muzak, but rather thet the thrust 

of 3M's marketing program was directed to establishments 
which did not then have background music services. 

Q Did you índicate to Mr. Chiantia the extent of 
overlap you expected? 

A We thought there would be some overlap but a very 
small percentage. 

Q We are talking in the range of 5, 10, 15? 

A Oh, I don't think we put it in those terms. we 
thought there would be very little loss of business to Muzak 
and Seeburg coming into 3M's pocket. 

Q Nr. Arrow, do you recall whether in the fall of 
1965 3M scheduled a luncheon meeting between itself and 
Publishers who had licensed 3M with respect to the M700 
cartridge? 

A Yes. 

Q Did amy of the publishers invitet to sttemd that 
meeting indicute to you that they did mot want that meeting 
attended by the press? 

MR. TOPKIS: I object. vour Homor. What con- 
ceivable difference could that make? 
THE COURT: I suppose this is part of the pattern 
that CBS is trying to establish. 
MR. BAKER: Yes. 
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THE COURT: I'll accept it for that but I ca: 
imagine many reasons why they might not have wanted th» 
press there. 
MR. TOPKIS: Can we at least know the identity 
of any publisb^r who was so shy? 
THE COURT: If Mr. Arrow can remember. 


Do you recall whether any such requests were 


THE WITNESS. Yes, I do. 
Do you recall who made those requests? 
Brat ler did. 
‘hand who else did. 

Q Do you recall the reasons which they expressed 
to you that they desired not to have the luncheon attended 
by the press? 

MR. TOPKIS: : t to chat, your Honor. That 
is classic hearsay andthere is just nothing I can do with 


it. 


THE COURT: Tbis is the basic problem that 


dealt with this morning and | ive so many times expressed 


my views now that I don't think there is any need for me to 
express them time after time. 
I have serious doubts about the admissibility 
or the probative value of the answer to this ques-ion but 
CJUTHERS DISTRICT COUP" F:PORTERS 
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I am giving CBS ‘ts opportunity to aggue thet and 1'1! 
accept the question. 


MISS KEARSE: Can we heve the question lim ted 


to what Nr. Brettler, who is the only publisher ident‘- 


fied, said, rather than unidentified people? 
THE COURT: I think it has to be limited to him, 
if you car remember what he said. 

A I don't recall his precise words but the tencr 
of his remarks was that he preferred not to be identified 
again as a member of the group which had licensed 3M. 

Q Did he tell you why he preferred not to be so 
identified? 

A Again, I can't recall his precise words but at 
a number of times, Mr. Brettler indicated to me that he 
had been regarded as a bad boy or & bad actor in connec- 
tion with this entire program. 

Q I would like to show you NN PE 49 and ask you 
if you can identify this as a letter from Mr. Arrow, your- 
self, to Mr. Lindgren, and ask you whether this refreshes 
your recoliection concerning amy of the other publishers 
who may have spoken to you or whet they said. 

MR. TOPKIS: I think the identity is the first 
question and if no identity, then no saying. 
THB COURT: Right. 
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THE WITWESS: What was your question? 


THE COURT: The question is, does that refresh 


your recollection as to any of the other peblishers who 


were present who requested the prese mot be present. 
A I recall specifically only Mr. Brettler. 

THEE COURT: Then I etree with Mr. Topkis. T 
don't want to hear even if your recollection is refreshed, 
as to what was said. 

MR. HROSKA: May I try to support a brief ert- 
ception to that ruling, your Honor? 

We are dealing here with a group of publishers 
which cannot he possibly larger than 12. 

We have had one member of the group identified. 
We know who the 12 publishers were. These are publishers 
who dealt with 3M for the first series 

It would be the CBS position, your Honor, that 
an attitude identified in this document as coming from 
several publishers is relevant even though the names of 
those publishers are not identified because any one of 
these 12 publishers having excressed that feeling would be 


a relevant fact because the grodp is so limited. 
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THE COURT: We are not gaying that ít wouldn'*': "x 


| relevant. We ar raising the question of whether 


-K 
o 


4| competent evidence of the fact that it occurred and I an^ 
| 
5 rot going to permit te timony about what somebody else saic 
òi without that person being at least identified so,that the 
7 defendants can call hir and try to controvert the propo3i- 
8| tion, if they wish to do so. 
9 MR, BAKER: I would also like to offer at this 
‘i 
10 time 3M PXl which is an ac nowledgenent of music r-gnts 
agreement which $ refer? to in the various co! 


tracts relating ti prog: 


Q [ will jk Mr, Arrow if he can identify it. 


Q ind w 11 ug what it is and wnat it was 


A Yes. is 1 ocument which was prepared 


for siguature by purchaser of the machines and cartridges 
j 


by which they acknowledged the extent of the rights and 
the limitations on t rights which were passed on to them 


by 3M in connect n t e 700 program. 


MT AKEJ 114 like to offer it in 
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of it, your Honor 

THE COURT: I don't understand the relevanc 
offhand. I know that they had such an agreement and I 
suppose it can't hurt for mg to havc it. 

What does it prove? 

MR, BAKER: It is referred to in the contract, 
your Honor, and I simply wanted to have ic in because 
felt that we would be wanting to use it in our proposed 
findings of fact. 

THE C 


MISS 


since it has been referri c jug] .O be part of thc 


recordad, 


in evidence.) 


| as to tho Leva! 
| 
MR, BAKER: 3 ! he legal arrangements. 
THE CO! i ferred to in another document 
and for the sa E Ct on i ither that CBS feels, 
| 


| 
| started down the road o* 
i direct negotiation: th ] 1i C for the !1700 first 
} 
il 
I 


series, had yc lad past j5 with the principa 


most of t! 


m — "T 
eventuaiiy: 


the question? 
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THE COUNT: lie 1s asking, before the ncgotiations | 


startec on the M700, did Mr. Arrow know most of the people 
that ne eventually negotiated with. 


right. 


Q And was that through business dealirgs which you hac 
with them previous] 
A Either 
general meetings. 
rade together, 


is that 


Q ic f the n f these publishers, 


would you indicate w 11 iblisher or the persons? 


of taking time for 


that Mr, Arrow 
had had pre 18 dea) witt ese peop] / Ilonor, and 
that that in 
him in negotiati 
t sometimes as to what 


that would ' he did know iom and it did help 
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nat*:? 
MR. HRUSKA: Well, your Honor, we are trying to 
ly in this case we wili be making the point to 


your Honor, and I understand that we are doing it picco 


piece and it is difficult to bring i- all together, but 


we will ba making the point to your Ho.sr that the cir- 
cumstances surrounding the 3M matter woul’ apply to a CBS 
bypass a fortiori for a number of reasons. 

THE COURT: I know that. 

MR. HRUSKA: One of the small reasons 1 volved 


here but a reason is that the person who made this ajyjroach 
on behalf of 3M, Mr. Arrow, is a person who has sinc); 
attributes for making such an approach; that he was 
sonally acquainted and on good terms and had a very high 
reputation among the publishers whom Mr. Arrow approached. 

That, we believe, was of great assistance in pavin: 
the way for this project and it is of some -- 

THE -OURT: For one thing he aiready said 
that he knew a lot of the people and obvious:y his entire 
testimony makes it perfectly clear that he was very thoro 
immersed in e industry and I don't think we need to know 
each sincle person he knew and for how long, bui chere 15S 
a serious qvestion as to whether that would be a comparablc 
status tc CBS trying to got in touch with an individual 
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composer. 

It seems to me that CBS is also reasonably weil 
knowh in the entertainment field. 

MR, HRUSKA: Not in the same light, your lionor 
as a man who has been representing music publishers 
all his life. All his professional life. 

TEE COURT: All right. So, let's skip the fine 
details of that point. 

MR. BAKER: All right, your Honor. 

Q Mr. Arrow, did it ever come to your attention 
that establishments which purchased the M700 cartridge 
were having difficulties with ASCAP field men? 

MR, TOPKIS: What is that question? I object 
to ite form. That is my first objection. 

MR, HRUSKA: Then you must have heard it. 

MISS KEARSE: And the second ig -- 

TIE COURT: I will sustain the objection to 
form although I am not sure Mr. Topkis heard the 
question because I think tho word “difficulty” is a pretty 
elippery word. 

If you want to say, did you ever get any reports 
back about contacts with ASCAP ceople, all right, and we 
will find out what the roports wcre. 


) 
Q Did you ever have any reports back about 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FoLEY SQUARE, LY., N.Y. 10007 TELEPHONE: CORTLAND 7480 


M—S Án e te 


—— 


|; bb-6 Arrow-direct 1502 
contacts with ASCAP people. 


TOFKIS: From? 


MR, 
TUE COURT: From 3M, isn't that right? 
MR, BAKER: From 3M or the customers of 3M. 


Yes. 


those reports? 


What was the nature o. 
EI MR. TOPKIS:  Objection. 


COURT: Overruled. 


TOPKIS: Hearsay. 


n THE COURT: I will allow it for the purpose of, 


12 the sole purpose, of determining whether any action was 


taken on the basis of it, but otherwise, it is certainly 
hearsay, 
Let's put it this way -- as a result of those 
reports, did you take any action or did 31 take any action? 
17 THE WITNESS: Yes. 

" THE COURT : What action ^id it take? | 
p THE WITNESS: I think we had —P— 
20 with the sales personnel who had been contacted or we 


^ | 
4! | wrota directly to tho proprietors of the places which wore j 
ji 


# contacted. 


TIIE COURT: I don't think there is any necd 
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MR. BAXER: It is somewhat difficult to yive 
any context to this, unless we know what the reports we" 
your Honor. 

THE COURT: Well, are you asking him to report 
about the reports for the purpose of proving the truth 
of the reports? 

MR. BAKER: Only for the purpose of proving 
that he received them and then ask him -- he said that they 
then gotin contact with certain peopie and I would like 


to ask him what he said to them. 


THE COURT: You can tel' me what you said to 
them. You are you. 


What did you say to them? 


THE WITNESS: I don't recall the specific 
matters at this time. I can only characterize then at this 
moment generally. I think there was an instance where 


we -- 
THE COURT: Where it was reported to you, right? 
THE WITNESS: Yes. An instance where it was 
reported to me that an ASCAP ficl^ representative had 


contended that either a hotel or a restaurant night club 


was performing 3M music without a license, and therefore woi 


be liable. 
MR, TOPKIS: Performing 3M music or ASCAP music? 
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THE WITWESS: Music contained in the 3M cartridge, 


through the 3M machine. 

A At that time, I believe ti.ough investigation, 
it turned out that the problem was that the proprietor 
was performing msic other than just through the 3M machine 
and upon that investigation we advised him that the license 
he obtained through 3M did not cover those additional 
performances, 

I think, from recollection, that there were other 
instances where 3M sales personnel reported that contacts 
had been made by the ASCAP field representative and in 
each instance, when we investígated the matter, it was 


eventually cleared up. 
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Q Do you recall the specifics of any of tne other 
situations where this occurred? 

A Not offhand, no. 

Q I would like to hand you Px791 and ask you if that 
refreshes your recollection in any way, 48 well as PX815. 

THE COURT: I hope both ir. Baker and lr, Hruska 

understand that I cannot accept Mr. Arrow's testinony that 
report had been made to him as the truth of the fact, 


MR, The tru:h of the contents of che 


Yes, 
BAKER: But you can as to the fact the report 
was made to him. 
THE COURT: Yes, but what if a report was made 
to him, unless I )now it was true? What good does it 
do for me to know that 3M heard that ASCAP was interfering 
unless ASCAP actually was interfering? 
MR. HRUSKA: Your Honor, the interference is 
not really the point of this. What we are trying to estab- 
lish hero is that ASCAP representatives in the local 
offices of ASCAP, which generally do the policing of usages, 
did in fact go to establishments that had taken the [1700 
machine. 
THE COURT: llow are you going to prove that? 
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Mr, Arrow didn't see those people. 
MR. HRUSKA: I realise that, your Honor, but 
if the 3M company took action as the result of those 
reports, and communicated with customers of 3M to verify the 
reports, and communicated with ASCAP about the contacts that 
ASCAP had made, and generally entered into correspondence 


with ASCAP about this matter, I think all those extrinsic 


facts concerning the matter will be a sufficient foundation 


for an inference which can be supported by other evidence 


in this case that ASCAP ín fact did conduct policing 
of 3M customers. 

Now, the significance of that, your Honor, is 
that ASCAP had taken the position at an early stage of the 
negotiations with 3M that it would not or would have a — 
in  »olicing those installations. Some of the publishers 
- whom we have deposod on thís 3M incident, took thc position 
. that one of their big problems was their concern about the 
lack of policing at the end of the first three-year term 
on those 3M machines. 

It is our position that that statement, that 
justification for not dealing with 3M offered by some of 
these publisher deponents is not true, that this was not 
really a matter of concern, that therc was no particular 
problem in ASCAP policing these installations. 
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THE COURT: I know you have all been under 
pressure ond so forth, and this case has been buiidin^ up 
for three years, I should think it would have been possible 
to find somebody who has some first-hand knowledge of this 
P licing problem; or to fi-3, and I will allow testimony 
about reports to ASCAP or contacts Mr, Arrow had with ASCAP 
because I think there is some probative value if he 
reported something to ASCAP and ASCAP looked into it or 
acquiesced into believing that thc charge was correct, maybe 
the charge was correct, 

But I am only trying to point out the kind of 
backhanded quality of proof,and of course -- 


MR. HRUSKA: May I just comment on that point, 


our Honor? I think that the real amount of retrial 
Y p 


discovery we had in this case, despite thc fact that it was 
| three years old, really cones down to a matter of several 
months, We were just Skimming the surface of a number of 
these matters, 
THE COURT: Let's not get into that whole 
situation. Perhaps I shouldn't have said anything. 
MR. HRUSKA: 30,000 3:1 installations -= 


THE COURT: What I am really sayinc is it's not of 


much important, Whether it was possible to do one thing 
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or not, 7 am still left without the kind of proof that I i 
would like and perhaps you would like to have me have too. 
Do you want to add anything, ifr. Topkis, or 
have I said enough to take care of yonr needs? 
MR. TOPKIS: I can't answer anything, your 
Honor, unless I have the detail. I have had one. Tho wic- 
ness has testified about one where apparently ASCAP was 
right. If he can testify about another, and with particula- 
which we can respond to, all right, but I certainly don't 
believe that his testimony ought to be admitted as proof 
of ASCAP's policing or not policing. He doesn't know. Al: | 
he got was reports. | 
MR. HRUSKA: We can't find that out, your ilonor, ' 
until we really get the question. Maybe the questions ' 
and answers could be given subject to a motion to strike. 
We are kind of frustrated at the outset. ! 


THE COURT: All right, subject to a motion to 


strike, Miss Kearse? 


s 


MISS KEARSE: Well, I think nr. Iruska's statement 
reveals fairly clearly that Mr. Arrow is being questioned 
about reports to show the truth of the reports, and I don't 
think wc can yet that from the witness. 

TIE COURT: You can't get it from this witness, 


and oven Mr, Hruska doesn't say you can, He said this, plu: 
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& lot of other things may allow me to infer that. 

MIS3 KEARSE: But this is concluded and that 
is improper. 

MR. TOPKIS: And this plus a lot of other things 
all coming from the witness. There is an old doctrine of 
water can't rise above its source and this source is 
mighty, mighty low. 

THE COURT: All right. With all that observation 
and philosophy, let's proceed subject to a motion to < 

Q Mr. Arrow, I would like to ask you whether you 
recall any other instances concernint contacts by ASCAP 
field men with establishments who purchased the M700 
cartrige on the basis of your examination of PX791 and 
PX815. 


A Was your question does this refr esh ny rccollec- 


tion with respect to any specific instances? 


Yes, sir. 

No, it doesn't. 

Is PX815 a letter from you to Mr. Herman Finkel- 
stein of ASCAP? 

MR. TOPKIS: It is stipulated that it is, your 
Honor. 


MR. BAKER: I would like to offer it in evidence 
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at this time. 
MRs TOPKIS: I object. 
TIE COURT: Is this dealing with the policir; 


situation? 


MR. BAKER: Dealing with the policing situation. | 


MR, TOPKIS: Dealing with what? 

MR . BAKER: Dealing with the situaticn of con- 
tacts between representatives of ASCAP and purchasers of 
3M equipment. 

THE COURT: I will allow it in evidence or the 
purpose of establishing that Mr. Finkelstein was informed 
of the contents of the letter, hat is that the letter vas 
sent to him. 
MR. TOPKIS: Could I have called to your —Qi 
a point in this letter to which counsel has reference as ! 
coming within that description? It is date? March 4, 1971, 
I should perhaps call to your Honor's attention. 

MR, BAKER: Page 3, the last full paragraph, 
the last partial paragraph. 

TUE COURT: Does this refer back to a period in 
history about which you were recently qucstioning? 


MR. TOPKIS: No. 


MR. BAKER: No, but I don't think it is really 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COUR HOUSE 
FOLEY SQUARE, N.Y., NY. 10007 TELE PHONE: CORTLANC 7.4580 


mbhb-7 Arrow-cirect ; 732 
n?cessa-y that it does, your Honor, because my reco.lection 
of the carlicr testimony is that the policing probler 

and the concern with 3M equipment in the field related 

to the period after the expiration of the first three-year 
license. 

THE COURT: I see. 

MR, TOPKIS: Your Honor, here is the problem: 
In March of 1971, for whatever reasons I don't know, 
apparently there was a meeting between Mr. Arrow and Mr, 
Finkelstein and Mr. Korman and Mr, Líndgren, at which 
some rather unkind sentiments were exchanged. 

I see no reason why this record should be 
cluttered with Mr. Arrow's letter referring to that, whicn 
has nothing to do with this. 

THE COURT: But he has zeroec in on a paragraph. 
I am af aid I will have to look at it to see if it is 
admissible or not. 

What paragraph? 


MR. BAKER: Page 3, the first full paragraph from 


| 


the bottom. 
THE COURT: From the bottom, 
MR. BAKER: Yes, sir. 
MR. HRUSKA: "For the time being" the paragraph 
starting with that phrase, And -- 
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THE COURT: This is a letter from Mr. Arrow 
to Mr. Finkelstein. 
MR. BAKER: The last partíal paragraph on Page 
3 and continuing on Page 4. 
THE COURT: I don't understand why you don't 
ask Mr. Arrow, if he has been advised that there was 


harrassment of 3M people, and communicated that to Mr. 


Finkelstein. That would be -- 


MR. TOPKIS: But your Honor, it is even more 
absurd than that. This is harassment of people on whose 
on 


behalf 3M is paying ASCAP license fees. Now, what could 
that possibly have to do with the issue we are supposed 
to be concerned with in this courtroom, namely, disinclina 
on the part of some ASCAP publishers. 

MR. HRUSKA: I think Mr. Topkis has the 
facts wrong. 

THE COURT: I understand the policing 
problem is raised for a different purpose. Even I was con- 
fused when I talked ebout harassment, That it to show - 
ASCAP can police. Is that right? 

MR. HRUSKA: Can and did, can and did, actually 
did, and our point, your Honor, is that the amount of 
policing must hawe been sufficient in extent to justify 
this staterant. 
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THE COURT: I find it mach to remote for me 
to be able to treat seriously. I Gon’t thiak -- I 


don't mean the subject isn't sericus os there isn't some 


wey it can be seriously treeted, bot for me to find sonech g 


such as you suggest on the basis of the fact that there 
is a paragraph in a letter to thet effect sme to we 
to be wholly iomáeqeate. 

Wow, if you are serious about this, let's find 
est fron Hr. Arvev wha~ he wae told amd what he told Mf. 
Pinkeletein. 

MR. ERUSNA: Fine. 

TEM COURT: and of course these would have to be 
a quof deal more to it than thet, but ab least t hat fs the 
way to handle it while this witness ie here. 

was there a problem concerning 


by ASCAP field men? 


Yes, I was ^old that there wes. 
Did you discuss that with Mr. Finkelstein? 
I beliewe I discussed it with both Mr. Finkelstefn 


apnd perhaps with Kr, Korman. 
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And what did you say to them and what did they 
say to you? 

A I believe that when I was told that there had 
been a report of an incident, where there was reason to 
believe that the ASCAP representativa was wrong, I would 
communicate that either by telephone or by letter to Mr. 
Finkelstein or to Mr. Korman or Mr. Collins, and they 
would investigage and let me know what their version of 
the situation was. 

I don't recall -- ín fact, I am fairly certain 
that there never has been situation arising out of the sale 
of a 3M machine, or the use of the music on the cartridges, 
and to the best of my recollection, each situation was 
researched an? dealt with eventually to W's satisfaction. 


THE COURT: Can you give me some idea of the 


scope of these reports, how many such reports did you 


receive over what period of time, and how many were com- 
municated to you? 
A I probably was advised of ten or twelve since the 

inception of the program. 

THE COURT: Which program? 

THE WITWESB: The 70° program. The machines 
were not placed on sale until August 1965. 

THE COURT: Are you saying 12 reports since then? 
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THE WITNESS: That I have been advised of. 


THE COURT: That is 311 we are talking about, what 


‘you have been advised of. 


Now when 414 you enter into a license agreement 
with ASCAP itself, 1968, was that? 

THE WITNESS: 1968, yes. 

THE COURT: Have the bulk of these reports been 
before or since or are they fairly evenly distributed or do 
you remember? 

THE WITNESS: I would - I think they were fairly 
evenly distributed; no specific pattern. 

MR. TOPKIS: May I now move to strike this entire 
subject, your Honor? Otherwise we are going to find the 
word harassment showing up in post-trial findings. 

THE COURT: Yes, I think that -- 

MR. HRUSKA: I can assure the Court tiat the 
purpose of this is not for the word harassment. We are 
rat trying to put this in for any pejorative words here. 

THE COURT: I will deny the motion to strike and 
make it clear ‘that the only thing I find this is evidence 
of is the fact that since 1964 to date -- is that correct? 

THE WITNESS: Yas, sir. 

THE COURT: -- or 1965, a period ofeight years, 
there have been twelve in’ ances or so reported of policing 
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reported by Mr. Arrow to Mr. Finkeletein which were settled 
to the satisfaction of 3M. 

Q Mr. Arrow, you testified a few moments ago «hat 
the consultation agreement offered Frank Music Company was 
simply a different form of waking an arrangement with Prank 
Masio Company. 

Can you tell me why 3M was offering Frank an 
agreement in the form of a consultation agreement? 

A Because Frank Music requested it that way. 

Q Did any other publishers request it that way? 

h No. 

Q Did the consultation agreement contemplate any 
services other than .he licensing of the 25 compositions? 

A The ajreema.t-- 

Q Would Prank Music have been obligated to render 
any servicer other than the licensing of 2S compositions? 

MISS KRARSE: Objection. Calle for a legal con- 
clusion,besióes which, your Conor, the document cpeaks for 
itself. 

TER COURT: I think that this witness is very 
well-quali;ied to give e legal conclusion on the subject. 

a I don't recall the document word for word and 
rather than maké an error I prefer to look at 't again. 


THE COURT: If it is in evidence, can't I draw that 
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conclusion? 

Is it in evidence? 

MR. TOPKIS: It is. your Honor. 

MR.:BAKER: Yes. 

THE COURT: Then I will. You can point oot to 
me anything you want to about it. 

MR. NRUSKA: I don't understand how your Honor 
cold draw your own conclusions from the face of the docu- 
ment since all the document says is that Prank Music will 
be paid $22,500. 

THE COURT: Doesn't say what for. 

MR. HRUSKA: It just says for consultation and 
services but it does not describe what those services 
would be. 

THE COURT: Then I don't think you are asking 
about whether it wes obligated but whether it was con- 
templated that it would actually perform. 

MR. ERUSKA: I believe that is right, your Honor. 


TEE COURT: Mr. Arrow,was tt contemplated among 


the parties to the Prank consultation arrangement that it 


would actually perform any services other than license the 


THE WITHEBS: You mean was it contemplated by 
3M or was it contemplated by Prank? 
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THE COURT: Give me the answer on both sides if 
you know. 
THE WITNESS: I don't believe JW contemplated 
that Frank would perform any meaningful servicee. 
I don't know what Prank's contemplation was. 

Q Mr. Arrow, at the time Prank Music made the də- 
cision not to enter into an agreemeat with 3M, with respect 
to the first series of the M700 cartridge, or at any time 
subsequent thereto, did you get the impression that Mr. 
Kramer's decision was largely that Prank Music Corporation 
simply did not want to be considered a maverick and just 
did not want to enter into the agreement? 

MR. TOPKIS: I object. 

THE COURT: Sustained. 

MR. BAKER: Your Honor, I would like to offer 
at this time Mr. Arrow's prior testimony which appears at 
page 264 of the deposition, lines 9 thwough 13, as incon- 
si-^«nt with the testimony that he gawe yesterday at page 
1436 and 1437, for the purpose uncar Rule 32A of impeaching 
him as to this limited subject. 

MISS KEARSE: I believe this is CBS' own witness, 
your Bonor. 

MR. HRUSKA: Your Bo. there is no rule that 
you cannot impeach your own witness and the witness does 
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/ not. have to be shown to be hostile or anything else in | 


^ 


order to impeach him. 


There is plenty of authority on this and 1f your 


t 
Honor wants, we can produoe it. | 
There is a statement, for example, by Judge Lombard! 


of the Second Circuit, that refers to this as a pernicious | 


testimony? 


j SOUTHERN DISTRICT COURT REPORTERS 
UbItTED STATES COURT HOUSE 
Fouer Square, N.Y., NY. 10007 TELEPHONE: CORTLAND EEC 


8 | anā outdated rule and there is just no support for that | 
* proposition. | 
" TNR COURT: I previously indicated that where 
" there is an apparent inconsistency between the witness' 
ii live testimony and the deposition testimony, unlees it 
" is barred by law, Y would like to have the testimony on both 
4 | Gecasions so I can attempt to judge it for myself. 
" But what I prefer to do before I aecept it, or 
" before he leaves the stand anyway, is to give him an op- | 
" portunity to reconcile as far as the testimony and prior | 
" testimony if Mr. Arrow can do that. 
" MR. HRUSKA: I must just say here this is a par- 
a ticularly ŝignificant point, your Honor, in tha light of the | 
21 | conflict between the CBS initial trial memorandum and the 
- ASCAP feply memo on this precise point. | 
"1 THE COURT: What is the subject we are talking | 
M | (bout? What is the subject of this apparently conflicting | 
25 
! 
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MR. BAKER: There is some prior testimory `+ 
would have anewered the question I put to him to w: =: ‘he 
objection was sustained, in the affirmative, your Honor. 

MR. TOPKIS: Oh, I think-- 

MR. BAKER: His prior testimony. 

MR. TOPKIS: If your Honor had the benefit of the 
whole question and answer - 

THE COURT: The fact that I sustained an objec- 
tion to a question seems hardly to be answered by some 
prior testimony. Maybe it was an objectionable question 
that he answered. 

I am confused. I thought vou said that lithe 
testimony was inconsister*. 

If an objection was sustained I presume the 
witmess did not even answer the question here on the stand. 

MR. TOPKIS: That is -cight. 

MR. BAKER: Yes, yoor Honor. 


Yesterday I asked the witness, for all of the 


reasons, as to why Prank Music indicated to him that it 


had decided rot to enter into an agreement. 


He gave me those reasons. Among those reasons - 


THE COURT: Yesterday? 


MR. BAKER: Yesterday -- was nothing regarding 


the posit that Prank may not want to be considered a maveric 
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I showed iim this passage and asked him whether 


that refreshed his recollection as to any additions. reasons; 


andhe said that it did not. 


MR. TOPKIS: That is right. 


THE COURT: If it didn't refresh his recollection 


| 
I still don't understand and I still find the question asked 


objectionable because it asks for what his impression, some J 


body elss's state of minä was, and I decline to receive the 


prior or present evidence on the subject. 


MR. HRUSKA: Your Honor, what we want to inquire 


into is the basis for the impressirc-. "t is now ont that 


on Mr. Arrow's deposition he stated (iat it was his impres- 


sion that Prank Music simply did not -~nt to be considered 


& maverick. 


THE COURT: So I gather bat -- 


MR. HRUSKA: Mow we want vo inquire into, your 


Renor, the basis for that impreosiom. 


We eccn't do that unless we are first able to 


get from Mr. Arrow again the statement that that was his 


impression and then w ill tr 


THE COURT: Yes, you can 


came away with an impression. 


to ^ m 
. you can ask him if he 


You can ask him whether the 


impression was caused by acts or words of the people ii 


question. You can ask him what acts or worus caused him 
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to have an impression and so forth; but whet you are really 
asking, then, and what I wou't -- the only thing I am 
entitled to take is what kind of actions and words were 
there on the part of Prank so why don't you ask him whet 
Prank di4. 

MR. DRUSEA: Wich gave him that impression. 

TEN COURT: Why éon't you ask him that? Sever 
mind his impression. I am supposed to drew an impression 
from this, not Mr. Arrow. 

MR. TOPKIS: If your Honor pleases, the question 
that was pat to the witness at his deposition wes: 

"Did you ask him why they were not entering into 
a license agreement with 3M?" 

“Anewer : No." 

MR. HRUSKA: Where are you reading? 

MR. TOPKIS: The guestion from which you excerpt- 
ef a pare of the answer, page 243, lime 30. 

NR. HRUSKA: 263. 

MR. TOPKIS: 263, line 20. 

THE COURT: That is the deposition? 

MR. TOPKIS: That is right, your Honor. 

Then the witness goes on to talk about his private 


opinion and his impressicn but he did not ask the question. 
There is no -- 
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THE COUR^: I understand. 
I have mace 3 ruling or this. 
Now you can ask questions which are allowable 
within that rule. 
BY MR. BAKER: 
Q Mr. Arrow, in the late 1964, early 1965 period, 
did you receive an impression from Frank Music concerning 
the reasons which-- 
THE COURT: For which they refused. 
Q For which they refused to deal? 
MP. TOPKIS: I will object to the question. 
THE COURT: I will allow the question whether 
he had an impression without saying what it was. The 
answer we know is ves. 
A Yes. 
Q What was the basis of that impression? 
THE COURT: Well, let's be more specific. 
What actions or words on the part of Frank 
caused you to secure that impression? 
THE WITNESS: I had a number of conversations with 
Mr. Kramer and Miss Cheíman about the situation. My general 
impression was that the amount of money involved from 
Prank's point c^ view was not sufficient to. induce them to 
enter into this kind of agreement. 
SOUTHERN DISTRICT COURT REPORTERS 
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THE COURT: Did they ever say 80? 

THE WITNESS: Mr. Kramer did, yes. Mr. Kramer 
told me that he regarded this as a departure from Frank's 
usual course of conduct, that it was something ths company 
was just not ready to do at that time. 

We did explore other ways to make the money 
a little bit more usable to Prank, or better, which is 
why we got into that consultat!ve agreement sítuation,but 
with it all, Frank Music just was not ready to enter into 


the agreement 
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Q Was there any indication tco you of why they were 
not ready? 

A Well, we discussed the perpetual license gitua- 
tion, the possibility that the music would be per*ormed 
heyond the three years. We discussed the limited number 


of compositions which 3M was ready to vse, which was a fi- 


| 


i 


| 


| 
| 
| 


nancial factor and it was Mr.Kramer's position that this was | 


something new and the company just wan't ready to go into 
it. 

Q I think you stated that it was a departure from 
their past practice. 

In «hat respect was it a departure? 

THE COURT: Well, that is what Kramer said, not 
what Mr. Arrow said. 

I suppose we can al? draw the conclusion that 
they had not done it before and therefore it was a de- 
parture. 

I mean he did not say, "It is a departure," and 
then explain t^ you how it was a departure, did he? 

THE WITNESS: Well, I think it was tacitly under- 
stood that the departure was that Prank had not licensed 
its performing rights in situations like this other than 
through ASCAP. 

THE COURT: I think so, too. My guess .5 as 
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good as yours on that, isn't that right? or nearly. 

MR. HRUSKA: Mr. Arrow was the attorney for 
Frank Music. 

MISS KEARSE: Are we asking him for privileged 
information? 

THE COURT: I think we are asking him to be Mr. 
Kramer's psychoanalyst. 

MR. HRUSKA: Your Honor, may I ask one or two 
questions of this witness? 

THE COURT: If you can keep it to that. 

MR. HRUSKA: Yes. It is on this same subject. 
EXAMINATION BY 
MR. HRUSKA: 

Q Mr. Arrow -- 

THE COURT: Before you start, I want to tell 
Mr. Baker, I think you have been ery patient under a 
very trying type of examination. 

MR. BAKER: Thank you, your Honor. 

MR. HRUSKA: Particularly with me bobbing up. 

THE COURT: Well, !e has gotten it from both 
sides, friends and opponents in the court. 
BY MR. HRUSKA: 

Q When you discussed . this 3M project with Mr. 
Kramer, did you make the point to him that if Frank went 
SOUTHERN DISTRICT COURT REPORTERS 
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into the project they would be making some woney and if 
they didn't go into the project, they would not, and so 
why didn't t^ey? 

A Yes. 

Q Anu . your understanding that the only reason 
Prank Music did not go into this p.oject was because the 
amount of money involved wasn't enough? 

THE COURT: He hasn't testified to that effect, 
Mr. Hruska. 

i Well, was that the reason given to you? 

THE COURT: He said some of the reasons ex- 
pressed to him by Mr. Kramer were that there was not suf- 
ficient money in it, there was a limited number of songs 
and that it was a departure from their pr. ctices. 

Q Did Mr. Kramer or did anybody else at Frank 
Music and by that I mean to include Mr. Loesser, state to 
you in vords and substance that Prank Music believed 
that it should not go into this project on a direct licensin 
basis because they felt that performance rights should be 
handled by ASCAP? 

A Mr. Kramer stated that he would prefer to see 
the performing rights of the company licensed through 
ASCAP under these circumstancus, rather than enter into 
the agreement with 3M at that time. 
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Q Did he ask you-- 


MR.TOPKIS: May the witness Please finish the 


answer? 

à ? Q I's corry. 

M Were you not finished? 

, À 4 think the expression at that time is important 

" in the characterisation of the entire discussions because | 

i it was never my impression when Mr.Kramer spoke to me as 
JU " 34'9 representative that he was closim the door for all 

n cino. 

z Q Sorry. that he was what? 

" A Closing the door for all time. 

l4 


Q Did he indicate to you or did anybody else at 


Prank Music ín icate to you in words or substance that 


ji Frark Music wanted to see what other publishers did before 
" it entered into a direct licensing deal with 1M? 

MR. TOPKIS: Your Honor, to say that these ques- 
" tions are leading is tc say something feirly obvious. They 
- are almost haranguing. 
" THB COURT: They certainly are leading, Mr. 
-" Hruska. 
? I continue not to believe that Mr. Arrow is a 
i hostile witness in any way. His answers are very careful 
25 


and limited but that is as it should be. 
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I'll sustain the objection to the question. 

Q Was anything said Ly Mr. Kramer or Mr. Loesser 
or anybody else at Frank Music-- 

THE COURT: The trouble is that you keep sug- 
gesting the subjects and that is what offends us. 

MR. HRUSKA: I have to ask about something re- 
garding -- 

THE COURT: Well, Mr. Baker has already asked Mr. 
Arrow to express the reasons given by anybody and let's >e 
sure it is anybody, not just Mr. Kramer, viewing the prc- 
posal of 3M with disfavor. 

I'll make it as broad as that but let's leave 
it ap to Mr. Arrow to give us an answer. 

MR. HRUSKA: Yes, sir. 

THE WITNESS: I must say that I think there is a 
distinction between that question and the question that was 
asked. 

THE COURT: Well, then let's get the answer to 
this one. 

THE WITNESS: There wes another reason given to 
me by Mr. Kraacr but it was a reason which I did not regard 
as -- which I did not regard seriously, And that reason 
was that Mr. Kremer did not want to be considered a 
maverick. 
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Q Why didn't you regard that seriously? 

A In the framework that the reason was contained 
in a memorandum, I regarded it as being stated with a 
emils. 


Q And what was behind the smile in your regard? 


MR. HRUSKA: I'li move to strike the answer, then, 


your Honor, because the witness said that he regarded a 
statement in a memorandum as being made with a smile. 

Now. unless I can iaquire into-- 

THE COURT: Just why did you regard it as being 
made with a smile? 

THE WITNESS: The statement deals with Prank 
Music's being a stalwart of ASCAP. Frank Muzic was never 
a stalwart of ASCAP and neither was Mr. Loesser. 

"HE COURT: Therefore you considered this a bit 
of irony or sarcasm? 

THE WITNESS: Yes. 

THE COURT: ‘his is a paper that we discussed 


yesterday? 
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MR. TOPKIS: That's right. 
MR. HRUSKA: That's right. Now we have got 


the thing really opened up, your Honor, and we have to go 


into it. 

Q In what regard was Frank Music not a stalwart 9 
ABCAP? 

A Ho one at Prank Music Corporation had ever been 


a member of the board of directors of ASCAP although it v E 


in particular, who was a prominent composer and a very 


gifted and talented one, had never served as a member of 


my understanding that it had been suggested. Mr, LOGS | 
| 
| 
| 


the board of directors of SCAP. He, Ii think, declined 
to run. 
= It had consistently been his view that the 


company ought to stay cut of what ne considered to be 
extra curricular activities at ASCAP and just get on to the 


business from day to day of making money and publishing 


songs. 
Q Well, was there any distinction or is there 
now a distinction ín your mind between on t.e one hand 


serving on ASCAP committees, on the ASCAP board of director} 
and, on the other hand, recognizing the financial, 
economic advantages of dealing for performance nights throu 
ASCAP? 
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MR. TOPKIS: I object to that question, your 


THE COURT: I sustain the objection and I 
want to sey, Mr. Hruska, that I really feel this is such 
an infinitesimal, inconsequential point about whether or 


not Mr. Prank said it with a smile or not -= after all he 


ae 
" D 


did say he didn't want to do it; he didn't want to depart 


fimm his normal arrangements; he didn't do it. | 
I am aware of the fact that many of these people 
may have been waiting to sse what the other man was going i 
to do, whether he did, whether he did or didn't, and we | 
simply haven't got the tims to spend on these minutiae 
MR. HRUSKA: Let me ask one more question on 
this. 

Q Mr. Arrow, did Prank Music need the money at 
this time? By "this time,” I mean the time during which 
you were attempting to interest Prank Music in issuing 
a direct performance rights license to 34? 

MR. TOPKIB: I object to that question. 

THE COURT: On what ground? 

MR. TOPKIS: On the ground that -- 

THE COURT: Assuming Mr. Arrow is competent to 
answer it. 


MR. TOPKIS: fhe words “Did they need the mon 
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really involves so much speculation. 

MISS KEARSE: Your Honor, I also object on the 
grounds -- 

MR. HRUSKA: I wouldn't have asked this if the 
witness had not felt himself competent to answer the 
question before. 

MISS KEARSE: May I interrupt Mr. Hruska before 
he state. on the record as he usual. Ases stuff that is 
not in evidence. 

I object on the ground that this may call for 
privileged information, since Mr. Arrow represented Mr. 
Prank. To the extent that it does call for privileged 
information -- 

THE COURT: I don't see how you can assert the 
privilege. 

MR. HRUSKA: If there was a privilege, it nas 
been ~- 

MISS KEARSE: He would know, of course, whether} 
or not the client had authorized it. 

THE COURT: First let me ask Mr. Arrow, 
in order to answer this, would you have to give privileged 
information? 

THE WITNESS: I don't think 80, sir. 

T HE COURT: Do you believe that you. /e enough 
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2 information about t - subject to be able to answer it. 
3 to be competent tc answer it? 
5 4 


THE WITNESS: Yes, e:cept with respect to the 


5 use of the word "need." 

$ THE COURT: All right. Let's eliminate the word 

7 "need" then. 

8 Why don't you -= apparantly Mr. Arrow felt himse 

* competent to answer the question which was asked on the | 

10 deposition aná why don't you ~- | 
l " MR. TOPKI8: No, your Honor, that is never tne | 

12 way it hrt; ened bere. 

13 THE COURT: Well, he answere? it, I suppose. 

M MR, HRUSKA: The statement in the depositicn -- 

is | THE COURT: Don't give ma the statement. Give 

" f the question. 

" MR, TOPKIS: It begins, "In addition it was our 

8 private opi. =- nothing said abou- a statement or 

bd | anything of the sort. 

2 | The question was the one I read to you before. 

2! THE COURT: Mr. Arrow, I take it you know 

%2 sonething about what the financial condition of Frank 

2 was at the time in question, em I correct? ‘ 

95-1] THE WITNESS: Yes, 

zi 


l THE COURT: Was its condition euch that it 
| 
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was a bad period for it, was the cash short or anything | 
of that sort? | 

THE WITNESS: No, it wasn't a bad period and th 
company wasn't cash shorted. W^ just regarded it as a 
favorable transaction for the company and we thought we 
could use the money. 

THE COURT: They coulc use it? im 

THE WITNESS: Yes. 

THE COURT: We estimate between $7500 and 
$15000? 

MR, HRUSKA: A ce'rante- of $7500 and an estimat 
of possibly $15,000 per yee . 

THE COURT: I unlerstand tney could have used 
the money. 

They weren't in desperate situations? 

THE WITNESS: Not at all. 

THE COURT: I could use the money, too. 

MR. HRUSKA: Your Honor, I don't know that 
there was a ruling before and we would like to offer Mr. 
Arrow's testimony at the deposition -- 

THE COURT: I thought there was a ruling on one 
offer, I know there was. 

MR. HRUSKA: Well, I am not aware of it. The 
testimony beginning at Page 263 at Line 20 -- 
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THE COURT: Is that the material we discussed? 
MR. HRUSKA: ‘Through Page 264 at Line i3. 


MR. TOPKIS: That is just what we have been thro 


THE COURT: I rule on that, I declined to 


MR. HRUSKA: The ruling -- 

THE COURT: I ruled on that nd declined to 
accent it for the reasons that are on the record. Mr. 
Baker or somebody will have to tell you. 

MR, HRUSKA: I am aware of the reasons, your 
Bonor. I just didn't think there was a formal ruling. 

MR. BAKFR: No further questions, Mr. Arrow. 

THE COURT: Mr. Arrow, I understand that you 
have an important engagement this afternoon, is that right, 
and have asked to be excused? 

THE WITNESS: Yes, sir. 

THE COURT: And counsel have agreed to your 
being excused and I think we should make arrangements, not 
necessarily on the record, as to when Mr. Arrow will 
return, and the sonner the better. 

(Discussion off the record.) 


(Luncheon recess.) y 
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EUGENE GOODMAN, called as a witness by 
the plaintiff, having been first duly sworn, was 
examined and testifíed as follows: 

THE COURT: Mr. Goodman, Mr. Hruska will 
question you over there. Will you speak up though so 
that we can hear you? 

THE WITNESS: Yes. 

THE COURT: He is going to be coming to that 
podium. 

DIRECT EXAMINATION 

BY MR. HPUPTA: 

Q Mr. Goodman, what is your position? 
A I actually don't know whether I am on -- 


position with whom? 


Q Are you connected with a music publishing com- 
pany? 
A I am, several. 
Q Can you give us the names of those companies? 
A ARC. You want me to do them all, sir? 
THE COURT: That is the question. I don't 


know what Mr. Hruska wants. 
Q How many of them are there? 
A Ten or twelve. 
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Q Could you give us the ASCAP rublishing companies? 
A Somell Music, Baee-@ieez Music. | 
Q Basgt-«test? | 
LI East-West. Shall I adrese myself to him or 
ane | 


THE COURT: Mo, e@iress yourself to the attorne 


but if the reporter can't hear you, you will have to. 
A Eest- "~st Music. Sunflower Music; and others 


whose names I can't recall. 


Q About four or five of those? 
A Yes, I would say so. 
Q Which of your publishing companies do you con- 


sider to be the priacipel company, that is with the 
principal catalog? 
A ARC Music Corporation. 

THE COURT: Are these companies affiiiated in 
one way or other or are they -- 

TEE WITNESS: The ome he has just asked me for, 
sir, is a BMI oompany. 

THE COURT: I understand that, but what I am 
asking you is this one business enterprise or with many 
entities or is it not? 

THE WITWESS: No, its business is with many 
partners. some are with one person, others are with 
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others. 
THE COURT: All right. 
Q Let's take Jewell for a moment. Do you have 


a proprietary interest in Jewel Music? 
A I do. 
Q Is the full name of that, by the way, Jewel 


Music Corporation? 


A No, it is Jewel Music Publishing Company, Inc. 
Q What is your proprietary interest? 

A I believe I own 25 per cent. 

Q Of the shares? 

A Yes. 

Q Who owns the remainder of the shares? 

A No, I am wrong, I own 50 per cent of that. 

Q Who owns the remainder? 

A My brother Harry 6oodman. 

Q Are there any other of the publishing companies 


with whom you have a connection in which you own a pro- 


prietary interest? 


A Yes. 

Q The ones that. you mentioned before? 

A Right. 

Q Is that proprietary interest 50 per cent? 
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A In some. In others they are 25 per cent. | 

Q In all the companies in which you have a propri | 
tary interest, does your brother Harry Goodman have | 
c — M interest? 

A Yes, he does. 

Q Is his intres. e sane as yours in each of 
those companies? | 

A You mean are we equally partners? | 

Q Yes, sir. 

A Yes, we are. 

Q All right. As to the companies which you do not 


own 50-50 with your brothers, where somebody else has a | 

proprietary interest, could you give me the names of VIEN. 

companies and the other shareholders? | 
A Yes. ARC Music Corporation, with Philip | 

Chess and Revetta Feder, ‘sunflower Music, with Philip 

Chess and Revetta Feder, Fast -West Music with Nat Tarnopol 

and Merrimac Music, Nat Tarnopol, Ghana Music Corporation 


with Willie Dixon, Catalys Music with Willie Dixon; 


I think that's about it. | 


Q ARC Music, I think you mentioned is a BMI | 
affiliate? 

A It is. 

Q And Merrimac, BMI cr ASCAP? 
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THE COURT: Which one? 


| 
G Merrimac, | 
A m | 
Q And Ghara? | 
A BMI. | 
Q And Catalyst? 
A ASCAP. | 


THE COURT: And Sunflower and East-West are 


| 
! 
THE WITNESS: Sunflower is ASCAP, yes; East-West | 
is also ASCAP. | 

| 


MR. HRUSKA: I think the witness had previous iy 


said that, your Honor. | 
Q Are these other people whom you mentioned, | 


that is, people other than | your brother, are they song- 


writers, any of them? 


A One of them is. 

Q Who? 

A Willie Dixon. 

Q Do the others participate in the management of 


these companies? 


A Well, they may nct participate in the manaqement 


~---: Oe + 


I talk things over with then, my decisions. 
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Q Are you the chief executive of these companies? 
A I would sy I am. 
Q Have you been the chief executive since these 


companies were formed? 


A I would say so. 
Q And that was in 1940? 
A Give or take a .- ple of months. 


THE COURT: Were they all formed then at the 
same time or is it just that they have all been formed 
since 1:40? 

THE WITNESS: No, sir, no, some of them we 
started at the beginning, such as Regent Music Did I 


mention that one before? I don't know. 


Q Regent, I don't think has cora out. 


A All rij;ht, Regent is one of our BMI firms and 


that was our first one, »ur first firm, and the other firm 


we had was Jewel. Well, not actually Jewel, we changed 
the name of our original firm which was called Harman 


Music, which was ASCAP. 


Q Regent Music is a new one that you mentioned 


Is that one in which you have a proprietary interest? 


A It isa. 
Q Ie it 50 per cent? 
A Yes, it is. 
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Q And your brother has the other 50 per cent? 
A Correct. 
Q Are there any cther music publishing companies 


which you manage but do not have a proprietary interest 


in? Manage or administer, I think is the term. 
A No, sir. 
Q I would like to show you, Mr. Goodman, a 


Xerox copy oi s computer pointout, which I guess I ought 
.2 mark. 

MR. HRUSKA: Have we marked this as Exnibit 
865? I would ask for the oríginal of the printout to 
be marked as 865. We will have to treat it in camera 
for the time being. This, your Honor, is a copy of or 


rather a section of a printout supplied to us by ASCAP 


as part of the ASCAP printout of the ASCAP performed works 


index. The section that I am dealing with concerns the 
Jewel Music Publishing Company, Inc., and I would 
like to 

THE COURT: What use do you propose to make of 


this? 


MR. HRUSKA: Very limited use. I simply want 


to show it to Mr. Goodman, ask him w  :her, in a quick 


scan of this, these are hie songs and the only reason I am 


Goiny thrt is to give some content in the record to the 
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significance of Mr. Goodman's catalog. 

THE COURT: Using it as a quick way to get th^ 
names of his pieces before me? 

MI. HRUSKA: Yes, right, your Hnnor. 

THE COURT: Any objection? 


MISS KEARSE: I have not seen this document, 


your Honor. 


t€ ÓH Pn smt 


THE COURT: Give Miss Kearse a copy of it, 
somebody, so she can inform nerself. You don't wan: 


to give her a copy? 


Mz, TOPKIS: I will be delight»: to give her 


a copy, but it is a list of 438 songs. Is that going to 
help you? 

THE COURT: r don't know what is going to 
help me. | 


MR. TOPKIS: One of them is the Woodchuck Song 

THE COURT: I can't tell, but apparently | 
Mr. Hruska would like me to have aome general knowledge 
of the scope ^f the Jewel catalog. 

MP, HRUSKA: Right. 

THE COURT: I don't see much point in wasting 
time abeut that. 

MR. TOPKIS: No, I couldn't care less. 


this material was kept confidential 


Your Honor, 
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because some of the defendants and the people producing 
it wanted it kept confidential. We don't care,if 

Mr. Goodman doesn't, I couldn't care less. 

THE COURT: I don't know, Mr. Goodman, do you 
have any concern abou' whether this document be kept 
confidential? 

THE WITNESS: Can I have a copy of this, sir? 

COURT: Do you have one, or can you? 
WITNESS: Can I have one? 


COURT: Certainly 


THE 
Q Could you look, Mr, Goodman, at the list of son 
titles under the name of Jewel Music and tell us whether 
you recognize those tities ag being compositions in your 
catalog? 
A Most of them appear to be songs in our catalog. 
(PX685 waamarked for identification.) 
Do you spot any that aren't? 


I can't tell I don't know every song in our 


MR. HRUSKA: Y would like to offer this documen 
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“a4 in evidence, your Honor, for the limited purpose I 


3 | described, 


4 | THE COURT: All right. We will allow Mr. 


Goodman, if he finds there is neither or not, to communica 


e| it to Mr. Topkis and Mr. Topkis can bring it to my 
? | attention. 
» I 
j | MR. TOPKIS: I will be delighted to. | 
s | T... COURT: You can keep that if you want, Mr. | 
10 | Goodman. 
| 
li | THE WITNESS: All right. i 
- 
2 | THE COURT: All right, it is received for the 
| 
I 
E | limited purpose of establishing that these songs are Jevel's 
j ! 
4 | songs. 
15 | MR. HRUSKA: Right. | 
| $ 
xxx té | (PX865 for identification was received 
v! 
in evidence.) 
18 | 
19 | 
\ 
2| | 
j | 
2| 
' l 
j 
2 ' | 
i | 
2| | 
| 
2 i | 
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Q Mz. Goodman, have you ever been a member of an 
ASCAP committee? 

I have been a member of a nominating cauiittee. 


That is the Publishers Nominating Commi-toe? 


A 
Q 
A Let me think-- 
Q 


What was the function of ths nominating conunitiee? 


Letme ask that. 


THE COURT: He said it was a nominating commit- 


To nominate. 

To ncinate what? 

I ay just trying to think, if you will just give 
me a moment. Publisher members. 

qo = 

To a board. 

The ASCAP board? 

I don't recall what the board wae, ‘rankly. 
I don't get really involved in those sort of things. 


Q Do you remember when you were a membur of the 


ASC/P Nominating Committee? 


A I believe it was about three years ago or two 


yoars ago. I am not certain. Two or three years ago. 


Q You don't recall th» positions for which you were 


nominating people? 


-X —-- 
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A I think, as I said, it was for publisher members 


of the board. 


Is Jewel Music represented by a law firm 


It is. 
Which firm? 
Ohrenstein,Arrow, Silverman & Parcher. 

Q Is there any lawyer in that firm in particular 
who handles your matters? 

A Yes, there is. 

Q Who is that? 

Noel Silverman. 
Has Mr. Arrow ever worked on any of your mutters? 

A Yes, he has. 

Q Were you aware in 1964 or thereabouts that Mr. 
Arrow war then also representing the Minnesota Mining & 
Manufacturing Company, which I will refer to as 3M? 

A I knew *hat 

Q And at or about that tine did Mr. Arrow approach 
you on behalf of 3M? 

A He did. 


Q What did Mr. Arrow seek from you on behalf of 


He sough: to get some of my songs put on tapes 
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for 3M. 
Q Performing rights licenses? 
MR. TOPKIS: I beg your pardon. 


I would like the witness not led. 


THE COURT: Do you remember what in particular 


he vanted with regard to your songs? 


A Bir? 
[d 


THE COURT: Do you remember what in particular 


he wanted with regard to your songs? 
THE WITNESS: Yes, I do. 


THE COURT: What was that? 


THE WITNESS: He wanted the right to have them 


recorded. 
THE COURT: And used? 
THE WITNESS: And used, correct. 
Q You signed a license for 3M, did you? 
A I did. 
MR. HRUSKA: We put it in evidence this 


morning, your Honor, as 3M PX 32, as I recall. 


Q Do you recognize this agreement,by the wav, 


Mr. Goodman? 
A Yes, sir. 


Q That is your signature on the last page? 


A It is. 
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Q That is the license agneement that you were refer- 


^ 


ring to? 

A That's the one he is referring to. 

Q And the one you referred to in your prior answer 
to his Henor's question? 

A Yes. 

Q Paragraph 12 of this agreement shows that 3M 
gave Jewel Music guarantee of $3,000 a year for each 
year of the term of the agreement. 

Do you know how that amount of money conpares 
with the total amount of your annual ASCAP distributions 
fer wired music? 

THE COURT: You are speaking of Jewel? 

MR. HRUSKA: Yes. 

MR. TOPKIS: For wired music? 

Do you know what I mean by wired music? 

I do. 

Muzak, Seeburg and the like? 

I do. 

MR. TOPKIS: It seemed to me otherwise described 
as electrical transcription. 

MR. HRUSKA: Well, there are electrical transcrip 
tion licenses that the Harry Fox Agency issues to Muzak 
and Seeburg and other wired music services, yes, sir. 
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THE COURT: A11 rigat, WS. Takis. 
MR. TOPKIS: If your Bomos pheases, ASCAP makes 


mo distribution undes thas item ami I suggest the witness 


sut ‘newitably be misled. 


MR. HRUSKA: I suggest Mr. Topkis is wrong. 

MR. TOPKIS: What we do distribute is under Overall 
Category, that embraces every kind of beckgweusd music; and 
af they want that figure, we can supply it a lot more 
readily than test Mr. Goodman's imagination. 

THE COURT: You mean it is not broken down so 
that anybody would know how much was attributable to wired 
music? T 


MR. TOPKIS: That is right, your Emor, it is 


MR. HRUSKA: They are a columm in the ASCAP 
distribution statenant which is headed Wired Mosic ard Re- 
lated Services. 

MR. TOPKIS: That ic right. 

MR. HRUSKA: I would be Mugppyr, your Homer, (1) 
to get the distribution statements to Sammi Basic and 
other ASCAP publishing companies managed by Nr. Goodman; but 
1 would also like to probe the vitsewe' own state of mind 
right now . 

THE COURT: Of course. 
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MR. HM ISKA: Regarding the comparison between 
the $3,000 a year guarantee by 3M and the total. 

THB COURT: All right, you are free to do so. 

Just being «ure you use the terms that are ac- 
tually used. 

MR. HRUSKA: Right, and let me restate the ques- 
tion for that purpose, your Honor. 


Q ^. Goodman, do you know how that figure of 


$3,000 a year guaranteed to you by 3M compares to the annual 


distributions that Jewel Music receives from ASCAP in re- 
spect of wired music and related services? 

A I do. 

Q Could you tell me? 

A I believe that the amount I get from ASCAY is 
negligible toward this amount. 

THE COURT: Is what,neglijible? 
THE WITNESS: Negligible. 

Q Did Mr. Arrow indicate to you at or about the 
time that you signed this agreement with SM that the amount 
you would be receiving fram 3” was likely to be higher than 
the guarantee of $3,000 a year? 

MISS KEARSE: Objection, your Honor. 
MR. TOPKIS: If your Honor pleases-- 


MISS KEARSE: Itmlls for a hearsay statement. 


—Á . 
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I will now defer to Mr. Topkis. 


MR. TOPKIS: My objection is that it is leading. 


I have no objection to a conversation coming out but I'd 


like it in the usual fashion without amy leading. 


5 THE COURT: Sustained, as to the leading element. 


Q Did Mr. Arrow at or about the time you saw him-- 


THE COURT: Just asking; did you have a conve: 


sation with Mr. Arrow as to how much money you might expect 
from the 3M license? 
THE WITNESS: I dic, and I got it in the way of 
this contract. 
THE COURT: I cm not asking that question. 
You did have a conversation? 
I» THE WITNESS: I did, eir. 
THE COURT: All right, can you tell us what Mr. 
Arrow told you? 
8 THE WITNESS: I think I can't give it verbatim 


but to the best of my recollection he said it was a way to 


ed 


make some money for us. 
21 THE COURT: Did he mention a figure beyond this 


| 
$3,000 guarantee? 
2 


THE WITNESS: No, sir. 
Q Díd he mention a figure in comparison with that 
$3,000 a year guarantee? 
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A Well, I believe he mentioned this figure. 


Q Was there any indication that the actual amount 


you might receive would be more than $3,000 a year? 


^ Not to my recollection. 

Q Were you aware at or about the time you signed 
that agreement with 3M that the money from 3M would be a 
new source of revenue for Jewel Music? 

MR. TOPKIS: Objection. 

THE COURT: Isn't that obvious? 

MR. HRUSKA: Nc. It is true but it may not be 
self-evident, your Honor. 

THE COURT: I credit Mr. Gcodman with-- I don't 
want to waás*- time on it but it seems to me that it is 
obvious that Mr. Goodman knew it wae a new source of money. 

However, to make absolute!y sure, did you know 
it was a new source of money? 

THE WITNESS: Yes, I knew there would be new 
moneys coming in, sir. 

Q Did you know that you would not have to lose 
any money in order to got tha money from 3N? 

MR. TOPKIS: If your Honor please, haven't we 
got something more important than this? 

THECOURT: Sustained. 

Mr. Goodman, if 3M had come to you in the first 
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for a direct license, witha. ever having gone 
would you have suggested that 3M go to ASCAP? 

MR. TOPKIS: Objection. 

THR COURT: Sustained. 

I see no basis for asking such a hypothetical 
qeustion. 

MR. HRUSKA: I submit, your Honor, that that 
hypothetical question goes to the core of the bypass issue 

THE COURT: It may but any answer that Mr.Goodman 
gave on the subject wouid in my opinion be worthless; 
aprobative point of view. rt might be interesting con- 
versation 

I have to judge these things myself and mv 
ruling stands. 

MR. HRUSKA: Since this matter is so uniquely 
important to us, your Honor, I wonder if you would permit 
me to just take one minute of the Court's time. 


THE COURT: Yes, I will, but I memet say that every 


point that is raised is describe’ as uniquely important and 


of course at a particular time it is uniquely important, 


but everything can't be uniquely important. 
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p i; 
:| MR. HRUSKA: I tisk many of the points that 
3 ! huve fallen in this category are the same points. 
é | THE COURT: They are unique and they are impor- 
$ tant. 
4 | 


! MR. HRUSKA: You we, it all goes to the same 


proposition. I really don't want to belabor it and spend 


8 the Court's time, but we are attempting to show the state 
/ , of minds of -- 

10 THE COURT: I'11 allow you to ask wnether Mr. 

n Goodman thought about this at the time and what his state 

12 of mind was, but you are not asking that. 

13 


You are asking him to tell me now what a state i 
of mind might have been if he had the state of mind five 


years ago. | 


MR. HRUSKA: Le me approach itthis way then-- 


Q If 3M now approached you on a new background | 


t music series and had come to you in the first instance ! 
" without going to ASCAP first, would you suggest that 3M go 

2 | to ASCAP first? | 
2i MR. TOPKIS: Today? | 
"1 MR. HRUSKA: Yos. | 
2 MR. TOPKIS: It seems to me to be totally ir- | 
A relevant. There is a state of facts prevailing after all. 

25 


"HE COURT: At least it is a more admissible 
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question. 

I'll allow you to cross-examine as to whether 
the «tate c affairs today is different, from then, and so 
on. 

Would you answer that, as you can? 


A I would treat it as any ot"er business proposi- 


THE COURT: How is that? 

THE WITNESS: That if someone gives me something 
en a piece of paper for x : ber of dollars, I'll take 
it back to my office and perhaps talk it over with my law- 
yere and consider it. 

THE COURT: In other words, you would not make 
amy particular precondition to the consideration of that? 

THE WITNESS: Exactly. 

MR. IRUSKA: I wonld like to offer in evidence, 
your Honor, end reed into the resosi the following passage 
from the deposition of Mr. Goodman takem ia this case on 
June 19, 1972. It is on page 19. 

THE COURT: Nov, don'"& read it to me until Miss 
Kearse has an opportunity to say that you should not read 
it to me. 

MISS KEARSE: Your Honor, Mr. Hruska should not 
read this to ycu. 
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THE COURT: What is your comme? 
MISS KEAPSE: I woud like te k»ow whet the basis 
fer offering this ie, fisek of ahl. 
MR. ERUSKA: I* is page 89, begiaaiag at i ue 20 
amd £t goes through page 30, ling 9. 


The basis of the offer, your Honor, is that this 


is a passage which contradicts what Mr. Goodman has just 


said. 

TEL COUNM .— In your view? 

MR. HRUSEÀA: Yes, sie. 

MR. TOPKIS: Your Honor, I submit it ie not, 
fos this reason-- and i won't go into the subject matter. 
She question to which Mr. Gee@man anauumefi just now was 
what would you do toóay. 

The qvestiom he was asked om this deposition was 
if ERN haf come to you in the fires inatpgwe without ever 
haping gone to ASTHP mime yooums age, Whit woebd you have 
amet 

NR- HRUSMAk She reason thine Be apples today, 
yeur Honor, is the next qsueotion and dyser brings it up 
to Gate and I submit, your Honor, thas there can be no 
real ruling on this and no clarify on the record unless I 
entitled to read this portion of the deposition. 

THE COURT: The only way I can sove the kind of 
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Mut. c£ 

issues that are continuing to come up of this sort is to 
(Wo. 


allow you to quetion the witness, ia regard to his prior tes- 


timony amd to ask him to reconciie whet he just said with 
what he said before. 

That does not mean that I am accepting that or 
allowing . you to read it P P ( 
case on trial. 

MR. HRUSKA: I'11 be happy to proceed that way, 
in the first instance, in any event. 

THE COURT: All right. 

Let him look at it. 

MR. HRUSKA: Let him look at it and then I'11 
quest‘ n him. 

Q Could you read it to yourself? 

A Read what to myself? 

Q Page 29, line 20, through page 30, lime 9. 

? Y Yes, I have read it. 

Q Now, could you tell us how you would reconcile 
the statement in the deposition which you have just read 
with the answer you gave to the last qmestion? 

MISS KEARSE: Your Honor, I ctrfect. There is 
really no inconsistency between the portion Mr. Hruska has- 


MR. HRUSKA: That is a lawyer's argument, your 
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COUWT: I'll have to look at it to see what 
I can deduee from it. 

MIS6 BBARSE: The question that Mr. Hruska has 
indicated te start reading with is the queetion which was 
objected to and to which the objection was sustzined. 

| HE COURT: That doesn't mean that he can't ques- 
tlon as to an inmconsistency. It simply means that the 
question and answer on this occasion do not become part 
the trial record. 

As I just said, I agree they don't, dut even if 

a man answers an objectionable question, he can later be 


asked how he reconcilas the answer he then gave with the 


tion because the objection was sustained. 
THEE COURT: But he gave an answer now, in court, 


answer now. 
MI8S KEARSE: But he hasn't answered this quer- 
which Hr. HBruska claims is inconsistent with the answer 


he did give to an objectionable question on deposition. 


! 
| I must look and see if I agree that it is in- 


consistent. If it is inconsistent, then I think Mr. 
Bruska can question him as to the reconcilistion, if any, 


| 
| even though what he answered on deposition I will not 
i 


| regard as evidence in the trial. 


| Mr. Goodman must certainly think lawyers are funn 
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THE WITNESS: To say the least. 

THE COURT: I'll allow you to ask Mr. Goodman 
to explain, to reconcile the answer he gave now. 

Let me see if I can make it clear to ain. 

Mr. Goodman, you were asked by Mr. Hruska whether 
if you were asked by 3M today to enter into a direct agree- 


ment with them, you would make it a preconditio^ that they 


go to ASCAP first and if I understand your answer correctly, | 


it adds up to saying no, you would not make it a precondi- 
tion; if you thought it was an interesting deal, you would 
look at it. 

THE WITNESS: Exactly. 

THE COURT: The answer which you gave here ap- 
pears to be somewhet at odds with the answer you gave in 
court today. 

Can you reconcile them for us? 

THE WITNESS: Yes. Because I think differently 
today from what I did then. Today I would entertain it be- 
cause today the business has become cut-throat and it is 
a matter of dollars and cents with me today and therefore 
I would go to 4 direct deal today. 

THE COURT: Thank you. 


Has the business become cut-throat since June 9, 
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I would say I have changed my way of thinking 


about it since then. 


A 


Q 


Since June 9, 19727 

Correct. 

Have you talked, Mr. Goodman, to anybody prior 
here today about your testifying here today? 

I have. 

Other than members of your family? 

What do you mean by my family? 


Well, have you talked to, I say, other than 


talking to members of your family. 


- 


firm. 


» o 


THE COURT: Es doesn't mean vou have. 
Yes, I have. I have talked to -- 

To whom? 

My attorneys. 

Mr. Arrow? 

Wo. 

Mr. Who? 


The gentleman in the back who represents «he 


What is his name, sir? 
MR. CINQUE: My name is Robert Cinque. 
Have you talked with any attorneys for ASCAP? 
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I have. 

And with whom did you speak? 

They can give their names, please. 

MR. HRUSXA: Mr. Gitter amd Mr. Belnick. 

Q Di4 they show you the sc-^nenoe ox the passages of 
the deposition that you just read and teetified about? 

A Did they show me what? What did you ask? 

Q Di4 they show you the passage of the deposition 
that you just testified about, the pa: '& of your deposi- 
tion? 

They didn't show me this deposition. 

Did they discuss it with you? 

Thedeposition, thís deposition? 

Yes. 

Yes. 

And díd they discuss that passage we have just 
been talking about? 

A Yes. 

Q Did they suggest to you how questions concerning 
that passage míght be answered? 

A They did not. 


Q Could you tell us tha substance of the conversa- 


tion that you had regarding that passage of your deposi- 


tion? 
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A I didn't have any questioning with them on spe- 
cific items. We went over, we generalized on this thing. 

Q Who said what? 

PY Well, if you want me to start with the Chinese 
food, I cam take all day here and then ask what Cid I say 
and what did he say. 

Q No, sir. I just want you to focus on the 
deposition. What was said about the deposition? 

A They said to me, "Did you see this deposition?" 

Q Yes? 

A And I said, "No, I have not seen this deposition." 

told my lawyer I'd never gotten a copy of this 
deposition. 

Q Right. 

Anything else? 

A Yes. They said they wanted me to come up here 
and be very truthful and tell it in my own way. 

Q Right. 

Anything else? Anything else, sir? 

A Wait a minute. Let me think so I can tell you. 

Q All right. 

A Yes, they asked me if I knew-- if I knew whether 
Allen Arrow represented both clients at the time and I 


said I did. That is the best of my knowledge. 
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Q That's it? Mothdag more? 

LI That's it. 

Q Could you tell me what facts have coms to your 
attention since June 1972 -- 

l TEB COURT: It is 1972, right? 
WR. HRUSKA: Yes, it is 1972, your Honor. 

Q =- which changed your rind about the answers to 
the questions out of the passage of the depoeition that 
LI — a few moments ago? 

EI Yes. 

What are they? 


Chappell Music is giving CBS licenses for a half 


This is the mechanioals? 
Right. 
CB8 Records? 


Ríght. 


Yas. 


Q 
A 
Q Do you know wha: kind of records? 
PY 
Q 


What kind? 


A Premium records. They all have special names 


for them but not necessarily volá for one dollar, sold for 
different prices. 
Q Right. 
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A And I think CBS is really fooling everybody as 
to what they sell for and what they get. 
Q I see. 
NR. HRUSKA: I move to strike that testimony, 
your Honor. It is not responsive, tho last answer. 
THE COURT: Overruled. 
Q Wow, Mr. Goodman, were there any other facts 
in that category? 
h Wo. That is basically the reason. I don't 
want to do anything but oompete with my publishers today. 
Q The fact that Chappell is giving mechanical 
rights to CBS? 
A Not Chappeil, all of them. 
Q The fact that Chappell is giving mechanical rights 


to CBS at half a cent? 
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THE COURT: He said that wasn't the only thing. 


MR. RRUSKA: He seíc ít in the middle of the 

question, your Honor. I wanted to finish the quest$fon. 

A That Chappell is giving rates and that Warner 
Brothers are giving rates and all the congbomerates are 
all giving rates in order to make a bigger gross. 

Q To photograph record companies? 

LI Right. 

Q And it is that fact of price cutting in mechanic? 
rates, by music publishers, which would lead you to enterta 


an offer by 3M today on a direct performance rights licensip 


That's correct. 


MR. TOPKIS: I object to the form of the 


Why? I mean, what is wrong with 


MR. TOPKIS: The witness, it seems to me has 
testified before that he wouldn't entertain anybody who 
comes to him with money in his hand. 

THE COURT: Mr. Hruska is trying to find out 
why he would today whan he wouldn't ten months ago -- 11 
months ago. 

MR, TOPFIS: He didn't say 11 months ago that 
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he wouldn't do that. 


MR. HRUSKA: That's a matter of interpretation. 


THE COURT: I think his answer oan be construed 


in that direction. I think Mr. Goodman hinself has 


indicated that he didn't think that was an unfair con- 


struction. 


But, I will sustain the objection because I 


think that you are asking a question on the assumption 


which is met so, that Mr. Goodman has said that the only 


reason that he will not and that he will entertain a direc 


offer today is because mechanicals are down to a half a 


cant. He described the fact that the market in his 


industry is cut throat. 


If you want to ask him what other factors make 


it a cut throat market, you car do that. 


Q I really want to get tu, are there any other 


factors which have arisen since June 1962 which now lead 
you to the state of mind that you would entertain an offer 


from 3M if they came to you in the first instance, rather 


than having gone to ASCAP in the first instance? 


MR. TOPKIB: If your.Honor please, I submit 


this is all irrelevant. This man gave 3M a license back 


in 1965. What is all this about? What are we wasting 


time for? If 3M came to you today wearing a red shirt -- 
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THE COURT: Mr, Hruska is trying to prove one 


of these monstrous propositions he has to prove because 


it is not mathematically provable, that Mr. Goodman wouldn' 


have done it if there hadn't been a prior approach t o 


ASCAP which had had negative results. 


MR. HRUSKA: Mr. Goodman and every other pub- 


lishers who dealt with 3M. 

THE COURT: I understand. 

MR. TOPKIS: I beg your pardon. 

TTE COURT: I understand that is what he has 
asserted. 

I will allow the question, but can't we bc 
less solemn about it. 

Is there anything else that made this a more 
attractive proposition now than it was in June of 1972? 
Anything besides this fact that competition in records 
was going on. 

THE WITNESS: Competitinn is keener among 
publishers. 

THE COURT: Is it keener in anything besides 


recording rates? 


THE WITNESS: In everything. In giving away. | 


I understand, some publishers are giving away their musical | 


rights so as to cause performances. 
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THE COURT: Is that charitable? 
THE WITNESS: Yes. Charitable. Gi..ng away 


writers' ríghts on their own ín order to get performances 


on radí» and TV. 
Q Mr. Goodman, are you aware of amy price compe- 


tition that now occurs in the licensing of the performance 


rights to broadcasters? 
MR. TOPKIS: Objection, your Honor. 1 see 
no ‘conceivable relevance to that question. 

THE COURT: Would you repeat the question: 

(Question read.) 

THE COURT: That is a broad question. I will 
sustain the objection. 

Q Could you state, Mr. Gocdman, what the connec- 
tion is betwean the price cutting which has occurred since | 
June 1972 and your present state of mind that you would | 
entertain an offer from 3M for a direct licensing deal ever 
though 3M had not previously gone to ASCAP? 

MR. TOPKIS: Objection, sour Honor. That is 
argumentative. The witness has «lready anewered the 
question. 

THE COURT: I think he has already answered it. 


I understand his line of thought. You may agree or disagr}: 


with it. You may think he is dissembling or not, but he 
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wada the proposition clear that ¿t is hare to get business 


now and he would take some kind of things be soulda’t 


have taken Lafore. | 
Is that right, Mr. Goodman? 
THE WITNESS: Correct. | 
Q Do you, Mr. Goodman, compete on a price basis 
with any other publisher to your knowledge in the licensing 
performance rights to bros *5asters? 

MR. TOPKIS: Objection. 

THE COURT: Overruled. 

THF WILAESS: Repeat the question. 

THE COURT: Would you answer that? 

(Record read.) 

A I do not. 
Q Do you know why? 

MR. TOPKIS: Objection, your Honor. What doe: 
that call for? An analysis of the way the music business 
operates. 

MR. HRUSKA! Your Honor, if I cannot get at 
the inconsistency between thís witnese's test/mony on his 
deposition and his testimony today, it is going to be 
exceedingly difficult effectively to get at what I believe 
to be the actual state of this witness’ mind, his actual 
attitude on this question. 
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7 think we are now in the area of cross- 
exam/natíc; and there is no way I can examine this witness 
effectively unless I can attack hie prior teetimony here. 
. TOPKIS: What prior testinony ere we 
talking about, iic monce? The witness is asked the ques- 
tion and he gives an answer and then he is asked another 


question, I object and I am told it is because there is 


What inconsistence? 
MR. HRUSKA: I respectfully submit that there 
ise no rule -- 


THE COURT: I indicated that I think it is 


| 
| 
some inconsistence. | 
| 
| 
| 
i 
| 
| 
| 
| 


possible that Mr. Goodman's prior testimony on ‘his peint 

4s inconsistent with his answer today and I also reapgnize 
his reaction to that suggestion as mot necessaril, agreeir. 
with it and I will allow Mr. Hruska reasonable latitude 

to examine Mr. Goodman and I will allow the question 

just put. 

The question that was just put was do you knew 
why -- ? myself would pu tthe question why, not do you 
know why, but why does your company not compete with other: 
on a price basis in regard to the licensing of -- 

Q Performance rights to broadcasters. 


A I don't know that we don't compete with others. 
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Q Are you aware of the fect that your music is 
licensed to television networks through ASCAP or by ASCAP? 

A I an. | 

Q Does that indicate to you whether or not you 
are competing on a price basis with other music publishers 
in the licensing of performance rights to television 
networks? 


MR. TOPKIS: If your Honor please, there isn't 


any factual issue her: . Anybody who licenses through ASCAP | 


of course doesn't compete on a price basis with anybody 
else. 

MR. HRUSKA: I am offering this simply to get 
at the witness' state of mind. 

MR. TOPKIS: What difference does his state 
of min make? 

THE COURT: Well, I am led to believe that Mr. 
Hruska is going to establish or try to establish, is a 
better way to put it, an entire sector of this casc 
shows a pattern of thinking that is cognizable by the 
Court as having probative value to the ultimate issues 
hers. 

If he doesn't, if he fails, he fails. But 
I think he is entitled to an opportunity to establish 


that pattern. 
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Now, that is a separate question from whether 
some of "——— that Mr. Hruska is now asking are 
at undo demonstrable that they don't need further testi- 
mony on that point. 

Why do we need to ask him whether he licenses 
at the same rates when we all know thet everybody licenses 
et the same rates. 

MR. HRUSKA: Can the witness be excued for 
a moment and I can explain it? if the witness is in the 
room -- 

THE COURT: Would you step out in the hall e 
Mr. Goodman? | 

(The witness left the courtroom.) | 

MR. HRUSKA: The witness has said, your Honor, | 


that he would today entertain a 3M offer, even though 


3M did not initially go to ASCAP, whereas he would not 


THE COURT: Lot us assume that is what his 


have in June of 1972. | 
testimony is. | 


MR. HRUSKA: The difference in his mind being, 


he says, the fact that a great amount of price cutting 


Now, logically, I want to establish that 


that, and through this witness, get him to admit, in 


| 

| 

| 

has occurred between that time and now. | 
| 

| 

| 

| 
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THE COURT: I know what you are trying to get h 


KR. HRUSKA: Tlat that is not a sensible point 


Now, to get him to focus on the fact that he 
does not compete on a price bas's in the licensing of 
television networks because ASCAP does that quite 
possibly will get him to focus on the fact that he would 
not be competing on a price basis in the licensing of 
performance rights to somebody like 3M if ASCAP could do 


that first and to get him to recognise the same seli- 


interest which I believe prompted his anewer in June 1972, 


that performance rights licemsing ought to be done threugh 


ASCAP. To get him to recognize that today. 
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THE COURT: I question whether he will be 
able to do any of them if I allow the question. 

MR. HRUSKA: I won't be able to. 

THE COURT: With interruptions and objections 
at every question. That willa:ie it more difficult. 

MR. TOPKIS: I will do my best to make it im- 
possible. I can't imagine a greater waste of time, your 
Honor. This poor man obviously didn't understand the 
questions that wre put to hím back in June of 1972, and -- | 

THE COURT: Mr. Topkis, let's not argue all the 
merits of that. I am inclined to think that unlikely 
án view of the fact that he didn't say so. 

MR. TOPKIS: He didn't have aa opportunity to. 
Objection was taken. 

THE COURT: You can cross-examine him, 

MR. TOPKIS: All right, but what difference 
can it possibly make, your Honor? Surely we are not 
dealing with it solely to go from here to there to there 
to there, to get back to an abstraction. It is a waste 
of time. I sympathize with Mr. Hruska's problem but I 


don't think the way to soive it is to ask this witness 


to speculate what might be in never, never land or whether 


he understands he is competing on price terms, which 


of course he isn't, except to the degree by the way that 
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he belongs in both ASCAP and BMI and to the degree that 
they compete) he is competing with himself. 

THE COURT: Miss Kearse? 

MISS KEARSE: I also do not think this is the 
proper forum for Mr. Hruska to attempt to persuade the 
witness that his position is not sensible, and that if he 
were to recognize certain thincs, he should change his view, 
which is just what Mr. Hruska has saíd he is attempting | 
to do in this examination. That is not getting at 
the facts. That is an attempt at persuasion. | 

THE COURT: Of course croes-examination is often 
an attempt to persuaie the witness to agree that something | 


else is true. 


Mr. Hruska, my feeling is that I would really 


| 
| 
| 
| 


get lost in the swamps of this exercise if it proceeded. 
Bometimes I feel that CBS understandably cautiors us, 
credits me with less understanding of human natura and the 
obvious than I and my colleagues hawe, and I underttand 
that you propose to demonstrate that his original an:wer 
was true. 

I think you have the material with which to work 
to demonstrate that without taking forever, and we all 


know what the structure of the industry is,and most of the 
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points that you are making are points, it seems to me, 
that are for argument on the besis of ordinary 
economic motivations of the average American businessman. 
| MR. MRUSKA: May I offer his prior answer 
in evidence? 
THE COURT: Yes. 


MISS KEARSE: May know what answer you are 
talking about? 
THE COURT: The one that we have been fussing 


MR. HRUSKA: Page 29, Lime 20, through Page 30, | 


THE COURT: Yes. 


MR. TOPKIS: Our objection is noted, I take it? 


THE COURT: Right. Let's limit that line of 
inquiry. 

MISS KEARSE: May we reserve our right to read 
in other portions of this Geposition? 

TIE COUNT: Certainiy. 

MR. TOPRIS: S8hajl we summon the witness back 
from the men's room or wherever he is? 

THE COURT: Yes. We will supply this to the 
reportar ani you can just copy it in. 

(The parti. ^» of the deposition referred to is 
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as follows: 

"Q Then if 3M had come to yow in the first instanc 
without ever having come to ASCAP, you would have suggested 
that they go to ASCAP? 

"Mr. Blumsteins I will object to the forn 
of that question too. 

"The Witness: Repeat the question, please. 

"(Question read.) 


If I knew then what I know now, the answer is 


What do you know now that you didn't know then? 
I know more about the publishing business than 
I knew then." 
(Recess.) 
BUGENE GOODMAN 
DIRECT EXAMINATION (continued) 
BY MR. HRUSEA: 

Q Mr. Goodman, io you believe that it is wrong 
for ASCAP members to conpete with ASCAP in the licensing 
of performance ríghts? 

MR. TOPKIS: Objection, your Honor. 
THE COUR7; Overruled. 


No, I do not. 


I would líke to show you a passage of your 
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deposition on Page8, beginning at Line 18 and going 
through Line 24. 

THE COURT: ‘Xe this again on the claim that 
you believe Mr. Goodman said something else on hia deposi- 
tion? 

MR. .4USKA: Yes, your Honor. 

THE COURT: Again I better look at it and see 
if I agree there is an inconsistency. 


MR. HRUSKA: Page B, beginning at Line 18 


through Line 24. 


THR COURT: I don't think there is necessarily 


an inconsistency betwean the answer given on the deposi- 
tion and the present one, but I will allow you tc ask 
Mr. Goodman how he reconciles his present answer with the 
former answer. 

MR. HRUSKA: That is the question, yes. 

Q Mr. Goodman, can you reconcile your present 
answer with the answer you gave on Page 28 of the -- at 
the indicated line? 

THE WITNESS: Your Honos, would you think that 
is basically what I answered before when I said I have 


changed my opinion and I am now willing to compete with all 


| 


my confreres, and I have changed my line of thinking since 


that date? 


THE COURT: I don't know whether that is the 
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answer, but if you say it is the answer that is tho 


answer. We are asking you what your explanation is. 

Is that your explanation? 

THE WITN28S: That is my explanation. 

MR. HRUSKA: I offer the passage just referred 
to from Mr. Goodman's depoeition in evidence. 

MISS KEARSE: Objection. 

THE COURT: I will receive it for whatever 
probative value it has. 

Q Mr. Goodman, do you believe that it is importan 
to you as a publisher to combine with other publishers 
and have a common licensing agent for the licensing of 
performance rights? 

THE COURT: Let's not go through every cingle 
question Mr. Goodman was asked on deposition. If you 
want to ask him to read certain passages and ask him 
whether he would give the same answer to any question, 
it is just that we “sve so much to do that I don't feel 
we can take tha time that would be necessary for exploring 
every answer that Mr. soodman gave. 

Are there nany? 

MR. HRUSKA: Just two or three more. 

THE COUR": Let's see if we can't find some 
speedy process. 
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MR. HRUSKA: In fact there are three in toto 
including this one, your Honor, three in toto, including 
one I just asked. But I would be happy to do it that way. 
THE COURT: All right. 
Q Could you read, Mr. Goodman, Page 28, beginning 
Line 25 through Page 29, Line 4. 
A May I have a pencil, please, to mark those? 
(Pencil handed to the witness.) 
THE COURT: While he is doing that, let me read 
| it so I can understand what the claim is, 
MR. HRUSKA: Page 28, Line 25, the very bottom 
line, through Line 4 on Page 29. 
Q Would you give the same answer today, Mr. 
Goodman, to t hat question, that you gave in June 1972? 
A No. 
Q What has occurred or what facts have come to 
your agency to change your answer? 
A Do you want me to go back and tell what I think 


about the rates, etc., the whole structure? 


THE COURT: No, all you have to do, Mr. Goodman, 


don't try to make us foolish either. All you have to 


do is give the same reasons. 


^ o 


— 4 THE WITNESS: The same reasons as before? 


THE COURT: Allright, we don't know that. 
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to go on the record in this case. The Supreme Court 


of the United States and the Judges down there don't 


necessarily know what is on your mind at the moment. 


THE WITWESS: All right. 

MR. HRUSKA: I offer that passage in evidence. 

THE COURT: Received fer the + 4 restricted 
purpose, noting 4 continuing objection on the port of 
the defendant. 

Read it into the record. 

` I would like you to look at, Mr. Goodman, 
Page 29 of your deposition, Lines 5 through 8, and Line 19. 

THE COURT. When Mr. Goodman is fin hed, lat 
me ask a few questions. 

Mr. Goodman, am I correct that today you would 
not give the same answer that you gave in those lines? 

THE WITNESS: Correct, sir. 

THE COURT: Am I correct in understanding the 
reason you would not is the same reason that you have 
given to the other questions? 

THE WITNESS: Before, right, sir. 

MR. HRUSKA: I offer that passage in evicence. 

THE COURT: Received for the same purpose anc 
with the same objections noted. 

Q The last one of these I want you to look at 
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, jl Mr. Goodman is Page 30, Line 10, through Line 15. 


5 A I gather from this that what you are saying 

4| to me that once they have license there is no need 

5 | to come to me for a license, they already have it? 

^ Q The question is, once ASCAP has undertaken to 

7 offer licenses -- 

8 j MR. TOPKIS: No. 

ba Q =-=- to a category of users, do you beliwve that | 
10 the member should refrain “rom dealing with those users? | 
il | MR. TOPKIS: I submit, your Honor, that the | 


12 . witness’ last comment demonstrates that the objectio: 

i3 | to form was well-taken. That objection should now l8 $.8- 

‘J | tained. 

15 THE COURT: What wae his comment? I didn't 

16 understand it. 

17 MR. TOP IS: Will the reporter read it Sack? 

8 > E MR. HRUSKA: Can we have the witness give it 

19 rather than Mr. Topkis. 

40 Hi. THE COURT: What is your comment? 

^| | v THE WITNESS: I said once they have a licens. 

2 from -- through ASCAP, what is the point of coming to m? 

2 | 
{ 

^4 

25 
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THE COURT: Are you saying that is what you 
understand the content of this question to be? 

THE WITNESS: Right. 

THE COURT: I don't know if that sustains the 
objection as to form but it may reconcile what would be 
a different answer to that question if it were asked. 

MR. HRUSKA: It presumably, your Honor, wouid 
be the witness’ basis. 

Q Let me ask you now, Mr. Goodman, do you believe 
that once ASCAP has undertaken to otter licenses for i. 


category of users, that the members of ASCAP should re- 


frain from dealing with those users directly? 


MR. TOPKIS: I object to that question as a mat- 
ter of form, your Honor. 

THE COURT: I don't see the objection tc the 
form of it. 

Overruled, Mr. Topkis. 

MR. TOPKIS: If ur Honor pleases, we have no 
alternative but to offer licenses to all comers under the 
amended final judgment. 

THE COURT: That isn't denied. Mr. Goodman 
is simply being aske? whether under those circumstances he 
has a certain point of view. 

You may say the point of view is taken without 
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knowledge of the full facts, emi I will hes to take thet 
into consideration. 

MR. POPEIS: Yes. 

aR WITWESS: Are wo saying bere, sir, that once 
they Qoa't assept an offer, or for me to compete with 
ASCAP? 

What is the point? 

TMI COURT: Are you asking a qeestior.? 

TER WITNESS: Yes, I am, of you, sir. 

"HE COURT: As I umderstamd it, Mr. Hruska 


is asking you whether you b lieve that if ASCAP merely 


offers but has not actually granted a liognse to a proposed 


licensee-- 
MR. HRUSKA: Category. 


vHE COURT: --a category of usews, that then 


‘andes those circumstances the members of ASCBP ghovid re- 


frein feom 4eeliug with those. 


CHS wrewmes: I Goubt very meh if today I would 


 pefmain from dealing with then. 


THE COUSA: As iceg as theg “44 mot already have 
licenses? 


* 


THE WITNES3S: Right. 
THB COURT: |: Your answer at the time of your 
Gepocition appears to be differ `. 
Syro STRICT MULT REPER ER. 
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THE WITNESS: Not consistent with what I said 
here. 

THE COURT: Different, and am I correct in under- 
standing that the reason for the difference is because of 
the factors you have previously enumerated? 

TIE WITNESS: Yes. 

MR. HRUSKA: I offer that passage in evidence, 
your Honor. 

THE COURT: Received on the same basis. 

Let me just make this statement for the record. 
Because of the confusion of introducing this material 
into the record serially with the material that the re- 
porters have already taken, I am stating for the record 


that the material referred to in Mr. Goodman's deposition 


of June 1971 will be found at the end of the volume in which 


this passage occurs. 
Q Mr. Goodman, are you a member of the NMPA? 


A I am. 


Q Have you served on any committees or on the board 


or the governing council of the NMPA? 

A I have not. 

Q You have referred a little while ago in your 
testimony to price-cutting by music publishing companies 
in e field of licensing mechanical rights. 
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Have you ever iscuseed thet subject with Mr. 


Al. Bermen? 
MR. TOPKIS: Objection, your Bomor, on two | 
grounds. 


One, the witness did not refer to price-cutting; 
that was Mr. Hruska's felicitous phrase, and second, it is | 


irrelevant.. 


Suppose the witness did or did not discuss price- 


7 e: 
SS 


2 | cutting with Mr. Berman. What difference does it make | 


in thís litigation? 


* 
"Pup 


THE COURT: I don't know. What i: the proposed 


| 
j 
| 


connection here? 
MR. h8USEKS: Here again, your Honor, the freme 
of reference. 


THE COURT: We can't have an objection to every 


this stuff that is useless to ue at this time. 
Have you talked to Mr. Berman ahout it? 


| 
| 
question. We are all lawyers and we oan cut out any cf | 
| 
| 
THE WITNESS: Yes, I have. | 

| 


THE COURT: Will somebody identify Mr. Berman fo 


THE WITNESS: He is the head of the Harry Fox 


office which issues our licenses. 
THE COURT: I know the Harry Fox office. I 
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didn't realize that is the Berman you are talking about. 


He is the gentleman who testified? 


Q 


MR. HRUSKA: Yes, your Horor. 


THE COURT: A11 ríght. 


Have you indicated to Mr. Bermar that Mr. Berman 


should speak to publishers who have been cutting prices on 


mechanical rights? 


MR. TOPKIS: Objection, your Honor. It is lead- 


ing and this is going into the most delícate of areas in- 


volving people who are not parties here and not present. 


THE COURT: Sustained. 


I am not interested in arrangements between non- 


parties as to what they might do to shore up the industry 


aven if they may be questionable practices or illegal. 


Q 
A. 
Q 


Chiantia? 


I am trying this case, not another one. 
Do you know Mr. Sal Chiantia? 


I do. 


Have you ever discussed this subject with Mr. 


THE COURT: Which subject? 
Price-cutting on mechanicals. 
MR. TOPKIS: Same objection. 


THE CQURT: Yes. I don't know anything about 


price-cutting. Anyway, you mean the lowering of prices. 
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A Giving races, yes, I have. 

Q Have you discussed it with any representative 
of Warner Bros. or Music Publishers Holding Corporation? 

A No, sir. 

Q Have you discussed it with Mr. Brettler of 
Shapiro-Bernstein? 

A No, sir. 

Q Are you aware of any discussions as among puo- 
lishers or any effort by publishers to persuade other 
publishers who have been offering rates on mechanicals not 
to do so? 

THF COURT: It seems to me that this whole sub- 
ject of rates came in just as an explanation by Mr. Goodman 
of the reasons for his change of mind. 

That may or ray not be persuasive but I don't 
think we have to make a total examination of it or condi- 
tions of exchange of information by people for that pur- 
pose. 

I don't know whether this is attempted cross- 
examination of Mr. \oodman on the point he raised or not. 

MR. HRUSKA: No, your Honor. 

THE COURT: Then what are the connections with 


the issues at large? I thought it had to do with Mr. 


Goodman's credibility. 
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MR. HRUSKA: Mo, I don't te tfe goes to 


+ 


+ 
' My. Goodman's oredibility yet. 


THR COUNT: Is it fos the camen of @oiag in 
that direotion? 


$ | MR. EROSKA: Wo. 
am It is for the purpose of establichiag that Music 
publishers have made efforts to percuaie some publishers 
who are offering unusually low rates on mechanicals not 
to de so. 

"HB COURT: So I gather, but what connection 
"7 *  w-wlé léhat be with the issue before me ? 

MR. HRUSKA: Your Honor, we belíowe that this is 
enothar example of an occasion in which mesic publishing 
eempanies have joined ranks against a th»enme to the 


infmetry. 


THE COUNT: It ie intended te be a part of the 
a | rina à a rectum ot cae it 
` ER. HRUSKA: Yea, yoer Homor, pmeniiasèy. 

HR. JOPKIS: If your Homor plkengesm, evidenee 45 
to propensity or whatewer this may be is walls ao circum- 
' Ü ataca, as I understant it, acmicsihle: 


S THE COURT: I don't think Mr. Brasen is trying 


to bring cut propensity. I think he 4s trying to, bring out 
b% aetanilities and I won't hear» anything abam eptuslity. 
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MR. TOPKIS: To establish propensity by dem- 
onstreting actuality in another situation is exactly the 
way such things are alwaye done but you don't do it this 
way. 

What are we going to do now, try the issue of 
what really happened? 

THE COURT: I think it unduly broadens the ques- 
tions before me. I think that there is a great deal of 
material with regard to the central issues and that is 
going to be difficult enough to deal with, and such other 
questions it seems to me would be so peripheral that they 
would not cast much light on the issue here. 

MR. HRUSKA: The objection is sustained, your 
Honor? 

THE COURT: Yes. 


MR. HRUSKA: I have no further questions of Mr. 


MR. TOPKIS: With your Honor's permission, 


Mr. Gitter will examine this witness. 
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CROSS-EXAMINATION 


BY MR. GITTER: | 
Q Mr. Goodman, are you amy relation to Benny Goodman 
A I am. i 
Q What is the relationship? 
A I am a brother. 
Did you come here to cmbarrass me? 
Q No. Quite the contrary. 

THE COURT: I think he is a wonderful guy but 
what does that prove? 

Q Mr. Goodman, you testified in examination before 
trial in this case? 

A I did. 

Q Do you remember giving the following answers to 
the following questions: 

MR. HRUSKA: The page and line, please? 

MR. GITTER: Page 19, linee 7 forward. 

MR. HRUSKA: Before this is read, I think wə 
ought to have en opportunity to lock at this and see whether 
or not we have any justifiable cbjeotion that the passage 
ig not appropriately brought in in view of the response to 
the passages that were brought in. 

THE COURT: I don't understand that it is 


brought inas a response to the passages necessarily. 
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MR. HRUSKA: Well, there is no other basis for | 
it, your Honor. There is no other basis-- 

TEE COURT: They are on croes-exemination, 
aren't thy? Are they supposed to be deprived of the 
right to cross-examination because I gave you a broad right 
to examine? 

MR. MRUSKA: No. The passages we introduced 
were passages offered for impeachment, contradiction, under 


Rule32. 


| 
| 
The witness is a third party witness. We as- | 
sume that members of the class are third party witnesses. | 
He is here on the stand. | 

There is no independent basis, ewen on cross- | 
examination, to use his deposition. 

THE COURT: They are not reading his deposition 


into the record. They are asking him a question on the 


basis of it. 

MR. HRUSKA: Mr. Gitter was just about to read 
a question and an answer from the Gepoeition. 

THE COURT: Aren't you then going to ask him 
a question on the basis of that? 

R. GITTER: I was going to ask the most ele- 
mentary form of cross-examination, your Honor, that I know 


about, and although I am not too experienced, as I understand 
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it, the most elementary form of question is to ask the 
witness if he gave the answers, heard the questions, and 
if they were true then and true now. 

THE COURT: That is if you are trying to prove 
what he said now is inconsistent with what he said then. 

MR. GITTER: i am trying to prove what he said 
then was consistent with what he said now. 

I believe I am entitled to do that on cross- 
examination after Mr. Hruska claimed that the witness’ 
testimony was inconsistent. 

MR. HRUSKA: That is an area of counter-designa- 
tion. And if we could get the passages and at least 
have a moment to reflect as to whether or not we have an 
objection to those passages being read for that purpose-- 

THE COURT: I am sophisticated enough to know 
whether or not there is consistency or inconsistency. 

I am tried, frankly, of emerybody objecting to 
ewerything and I am sorry to take it out on you, but this 
trial is not as difficult as you all think it is from 
the hundreds of trials that we try daily, weekly, monthly, 
and yearly. 

Q Do you remember being asked the following ques- 
tions ané giving the following answers: 
“Q With whom did you have conversations about your 
SUL Liz DISTRICT COURT REPOR cies 
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licensing of 3M with respect to performance rights of 


compositions for inclusion on the w700 cartridge? 
"A with a representative of M. 
“Q What was his name? 
"A Allen Arrow. 
"Q . Can you recall approximately the date o* your 
first such conversation? 
"A No, I can't." 
THE COURT: Mr. Gitter, I agree with your tieory 
but with regard to your application, what has this to o 
with -- 
MR. GITTER: Let me just go to the bottom. 
Do you remember generally what was eaid? 
Yes. A way to make money." 
THE COURT: Let's let him, every so often, admit 
he answered that. 
MR. GITTER: All right. 
"HE COURT: Did you give that answer? 
THB WITNESS: I did. 
Was that answer true then? 
It is true. 
Ie it true now? 
It is true now. 
On page 20, lines 12 and 13: 
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"C What did you take iato consideration? 
"> A way to make money." 
THE COURT: Was that your answer? 
THE WITNESS: That was my answer. 
Q Is that your answer today? 
A Now. 


Q Was that true then and is it true now, Mr. 


A It was true then and it is true now. 

Q Page 25, bottom, lines 22 forward. 

"Q Did you feel that you were being disloyal to 
otbax ASCAP publisher members? 

"A Yon will have to explain thet question fully for 
me before I understand it. 

"Q Did you feel that in discuseing, in negotiating 
an agreement with 3M you were being Gisloyal to the cther 
ABCAP publisher membors? 

*A You will have to explain whet you mean by that. 
I don't understand that question. 

*Q Which part of the question don't you understand? 

"A The disloyalty part. You will have to explain 
that thorovghly -- why you think I would have been disloval 
and how I was disloyal. 

“Q There has been some suggestion in the record 
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that others felt that negotiating with 3M would have been 
an act of disloyalty to ASCAP. 
"Tou felt no such disloyalty? 


"A I don't know what you are talking about." 


THE COURT: I take it you were asked-- 
Q Ware you asked those questions and did you give 
those answers? 
Yes. 


Were those answers true then and are they true 


They are. 
Page 27, lines 9 through 111 
In your opinion it was a strictly dollar and 
pe: transaction? 
"A Correct.” 
Were you asked that question ama did you give 
that answer? 
I did. 
Was that answer true then anrd is it true now? 
It is. Tt was and is. 
Q Page 24 ai the bottom: 
"Q Did you communicate with any representative or 
ASCAP regarding the 3M approach to you? 
"A I did not. 
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"Q Did you communicate with amy other ASCAP pur- | 


lisher member with respect to 3N's$ approach to you? 
"A What part of their approash? | 
"Q Any part of it. l 
"A No." 
Q Did you give those answers to those questions? | 
A I did. 


Q And were those answers true then an‘ are they true' 


| 
now? À 
A Thft is Pm 


Q Page 11, Lites 9 through 11. 
"Q Why are your publishing companies affiliated 
with ASCAP and BMI? 
*A To make money." 
Did you give that response to thet question? 
& Yes, I did. 


Q And was that statement tros then and is it true 


A It was true then and it is trues now. 


Q Mr. Godoman, according to our recorés, approri- 


A E —ÁÓ— I Ó— 


mately 10 per cent of your 1965 ASCAP credits came from 
wirefi music sources. 


Does that conform to your recollection? 


MR. HROUSKA: I object, your Honor. It is leading. 
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THE COURT: It is cross-examination. He is | 

entitled to lead. 
| MR. HRUSKA: It is, let me just state for the 
record, your Honor, our position that although this may 
technically cross-examination, we do believe that it is 


artificial. We think that Mr. Gocdman is a witness friendly 


to ASCAP and hostile to CBS. 

THE COURT: Did you understand the question? 

THE WITNESS: I did not understand the question 
and I didn't hear what he said. 

TES: COURT: What Mr. Hruska said was unimportant 
at this stage for you. 

Mr. Gitter, will you repeat the question so it 
can be heard by the witness? 

Q Mr. Goodman, according to our records approxi- 

í mately 10 per cent of your ASCAP performance credits for 
I 1965 came from wired music and other background music 
sources. 


4 Does that conform with your recollection? 


| A I have no recollection of my statement for 1965. 
MR. GITTER: No further questions. 
ait MISS KEARSE: I have no questions, your Honor. 
MR. HRUSKA: We do not have any red‘rect. 
THE COURT: Mr. Goodman, yourtest. i y is com- 
i pleted. 
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Is it your brother Benny who is a partner of 
yours? 

THE WITNESS: My brother Harry, sir. 

(Witness exeuced.) 

MR. HRUSKA: May I be excused? 


THE COURT: Yes. 


MR. TOPKIS: Before Mr. Hruska leaves, could your 


Eo..0r have two things, really ~- your Honor had first asked 
Mr. Hruska to advise ns whether we were ahead of or behind 
schedule or like the Italian airline, -- ‘ould we know 
where we are? 

THE COURT; I would like to know but I am 
scared cf the answer. 

MR. HRUSKA: You put me on the spot. 

I think the last pretrial conference prior to 


the commencemert of the trial, I was asked for an esti^- . 


either by your Honor or Mr. Topkis, and I believe I stated ' 


twelve to fourteen days. 

I think we are on that schedule. There have 
been or will be three witnesses in addition to those who 
we had previously expected to call. 

Mr. Goodman and Mr. Vogel and Mr. Kellman coming 
up next. 

But I believe that we can still adhere to that 
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schedule and possibly go right between them 13 days. 

That is subject to the usual vagaries and we 
have another pending matter and that is something that 
we have been after ASCAP on since the beginning of the 
trial and that is that tabulation, performance and program 
data which we first offered when Mr. Sipes was on the 
stand, and then there was discussion and it was left -hat 
ASCAP would get back to us on it. 

That could affect the timing, too. 

Going through the processes by which that was 
prepared and so forth, that could extend it and, of 
course, if we have to call additional witnesses on the 3M 


matter, that of course would extend it as well. 
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THE COURT: What do you mean, if you have to? 


MR. HRUSKA: Well, I think we have to reflect 


— — — — o nm 


on that, in the light of developments this morning ard 


yesterday and we have to think that thr^ugh. 


— 5o 


5 THE COURT: Probably have to read the transcript 


| 
| 
| 


and soe whether you think you have established what you car 


$3 and whet you went to. But at least from where I am, 


it seems to me, maybe Y am wronc, but I have a pretty 


good picture of what 3M matter was all about, and what its 
| results were, Ibelieve. 
Well, I am moderately encouraged by what you 
have to say and when we, in the next day or so, we will 
have a robing room conference further on it. 


MR. TOPKIS: Just one further question, ycur 


i! DN Honor. If Mr. Hruska proposes to use any hypothetical 
questions of the long variety with a witness tomorrow, 
4 I wonder whether we could have copies in advance? 
MR, HRUSKA: I do not intend to do so. 
i ? THC COUT": 311 right. 
À MR. HRUSKA: That could change overnight, but 
I don't plan to do so now. 
THE COURT: I would like to have a copy so - 
E can be sure that I would approve of it. 
MR. HRUSKAt It is not my present intention. 
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MR. RIFKIND: Our next witness is Mr. Lecn 
Keliman,. 

LEON KELLMAN, called as a witness by the 
plaintiff, having been first duly sworn, was examined 
and testifled as follows: 

THE COURT: As you may know from experience 
or from sittinc back there, the acoustics in this room 
are not good, so will you please speak up. 

THE WITNBSS: Yes. 

DIRECT EXAMINATION 


BY MR, RIVKIND: 


Q Mr, Kellman, are you = member of the bar? 
A Yes, I am. 
Q Are you engaged in the practice of law in 


New York? 

A At the present ime I am with the New YorkState 
Labor Relations Board. 

Q In 1965 and 1966, were you retained as 
counsel for the American Guild of Authors and Composers? 


A Yes. 


Q During what years did you serve in that capacity? 


At that retainer? 
A Prom 1962 until 1968. 
Q Are you here today pursuant to subpoena, sir, by 
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A Yes. 
Q Mr. Kellman, I would like to sbow you 3M | 
PX. 7, an exhibit that has been received in evidence in this 
case, which has been shown through the testimony of Mr 

Lane and others to be a letter sent by Mr. Lane or or 

about November 15, 1965, to publishers who participated 

in the AGAC contract program. 


>? 


Have you seen that letter before, Mr. Keilman? 


A There is a copy attached to the subpoena. 
Q Had you seen it before you received the subpoend 
A I generally recollect such a letter at the 


time, in 1965. 
THE COURT: You generally recollect it? 


THE WITNESS: Generally recollect it, yes 


Q Do you recall whether or not you prepa md the 
letter? 

A I prepared the original draft. 

Q How did you come to do that? Who asked you 


to do it and under what circumstances? 

A At the time the 3M project came into existence, 
the officers and board of AGAC were concerned with the 
effect that this would have on their members. I prepared 


a study of that situation with such information as i could 
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á get and as I rocall it was then decided to send a letter 
| of this type on to publishers; making them aware of the 
j 3 views of AGAC. | 
i | Q Mr. Kellman, what was the nature of the concern| 
of the Guild council and the board? | 
| A They were afraid that publishers would be | 
tempted to give groups of songs to 3M for inadequate ! 
rates and on inadequate terms for the sake of a fast 
| buck, as it were. 
i | Q What happened to the draft? What happened 
! after you prepared the draft of this letter? 


A I don't recall specifically. It may have been 


& 


| 
| 
accepted as I prepared it or there may have been | 


ín 


accepted as I prepared it or there may have been suggestions 

for changes which were agreed upon and made. | 
| THE COURT: It is fair for me to bring to Mr. 
Kellman's attention, 1f he doesn't already 


recall several drafts which Mr. Blasband did furnish 


1 
N 
cC 


nN 
~ 


AGAC. 


It is their position that this material is 


| 
this Ccurt. I guess they are the current counsel for | 
| 
| 
| 
confidential but insofar as you are asked about the | 

I 


history of it, I see no reason why you can't use these 


documents to refresh your recollection. There are four 


I 
| 
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such documents I am handing to Mr. Kellman. 

Q Do you see, Mr. Kellmau, among the papers 
the Court just handed you the original draft that you 
prepared of 3M Plaintiff's Exhibit 27? 

A I see two drafts here. I don't know whether 
either one is the original draft. 1 seo two drafts 
here of the letter. 

Q Were they both prepared by you? 

Was either of them prepared by you, to put it 
the other way. 

A I would say that they were both prepared by 
me. One is dated November lst and one is dated November 
12. I assume from this that the November lst one was 
prepared before the one of November 12. 

Q Are they both different from the November 15 
letter that actually went out? 

A I don't know. I would have to examine 
them to see whether they were but I see that the November 
1 draft has changes in pencilwhich are not in my writing. 

Q Do you recognize the writing that is on it? 

A No, I don'«. 

THE COURT: I have examined the November 
lst and November 12th drafts and there are some 
differences between the drafts. In my opinion, they 
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are not changes of very great substance but there are 
| 
changes. i 


i" Well, when you prepared whatever drafts you aid | 
prepare, Mr. Kellman, was it for the purpose of sending | 
out a letter to a large number of publishers? Was that | 
the object of the exercise? - | 

A Well, these letters addressed dear publisher, 


were for the object of sending them to a large number of 


publishers. 
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Me RLEKITO: You; Honor, under the cir- 


SOLOota.6k taat these documents cannot be privi- 


tinaisg che examination. 


Kellmaa^c-rect 1€06 : 


| 


. They were dra?ted with the intention o? dissemina- 


.33 2nd accoriircly, T would like to see them before con- 
Y 


TI; COURT: J think trat that is a proper oos! 


- wmuct vou wili coma to the same conclesion that I G^ - 


spond a loi of tine. 


koere im not very much terribly different e5out tham 


] can't remember why we wanted tc loc: 


ne final products and therefore we Jonit need to 


o^ 2n 


it. I think it was just to assure yourself, 


Rjifkini. 


will ask you to give the documents to No. 


Are you objecting to that? 


MIS3 KEARSE: 


Yes, as to such porticns as were 


fot disseminated, the privilege still applies. 


THE COURT: I disagree. 


MR. RIFKI 


IND: Perhaps I will pass or to cthez 


matters and if thexe is any distinction that secus meteria.. 


to 13, "ec will come back to that at the end, rather than 


delay things now. 


THE COURT; All right. I may say I have a heartirg 


in a tewporary restraining order which is supposdd tc 
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bo sj: sa) ` £249, and I hope we will be able to do 


Mz. Keilman, do you recall a meeting held at 
the of7ices of ACAC in April of 1966, attended by Mr. A 1. 


riow, Mr, Fintclstein, Mr, Lane, yourself, and others, 


perhaps? 
A I zocalł it only from this memo that -- o; Aprii 
22, 1556, i Jon't recall -- I don't have any independcer 


rccclicoction of the mceecing. 

e Are you looking at one of the documents that 
Judye Lasker just handed you? 

A No. Well -- 

THE COURT: I gave you four. 

A Therc must nave been, yes. All of these dccu- 
ments were hended +o me by Judge Lasker and there are two 
Was Sere or copies of the sam: memo, both dated April 


22, 1956, They look as though they are cpies cf the sare 


Q Lco:.ing at that memo, do you recall, lookirc 
earticvlarly at the first paragraph =-=- 
THE COURT: Do you have a copy of the memo 
ma is looking at? 
MR. RIFKIND: I have an expurgated or bowdorzlizced 


edition of 3t, A ' it is marked Plairtiff's Exhibit 127 
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8 /!5 ^£ vou: recolldction that you in fact tco* 


"u2tcon5 uring the meeting on April 21, 1966? 


A tror 


f don’t have any 


c 
ct 


+} 
ta 


i\e most vaque recollection of a 


Mk. RIFKIND: It is stipulated that this m2: 


ent by you to Mc. Lane or -- 


THE COURT: Did you not stipulate tnat, Miss 
carse? 
MISS KEARSE: We did not. 
MR, RIFKIND: I am sorry. BMI did not.  ASC?7I 
has. 
TIIE COURT: All right. 
Q It has been stipulated by ASCAP that chis vas 


? 


wiotoer you had any purpose in peparing and transmitting 


znat to dr. Lane on or about Apral 22 


waat transpired at the meeting oí Aprii 21? 


A No. 


cocking at this memo, it is my recoll2ct. 


was’ 


>, 1966. Do you recall 


memorandum other then the purpose to record eccurate .v 


THE COURT: No, you don't recall or you did not 


have any other purpose? 


THE WITNESS: I don't recall any other purpose 


other than to make a record of what was said so that Bu tcn 
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of it . 


ngaliwat took sloce, they woulc have a record 
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| attorney for ACAC, as I recall it, was the question of privi- 


| 


h 
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MR. RIFKIND: Under the circumstances, your Honor, 


I "Aye two submissions. One, the original, of which Ihave 


the exputgated edition, is not privileged, it having been 
essentially a record of a public meeting that cauld not be 
privileged since non-parties were present; and secondly 
the exhibit is receivable as past recollection recorded. 


THE COURT: The question raised by the present 


lege, so whether it is past recollection recorded would not 
be relevant to that. I think what I have to do is if vou 
want, look at the document, if that is what you are asking 


me to approve -- 
MR. RIFKIND: Yes, sir. 


THI COURT: Then what I have to do is to examire 


| the original version, and the other version, and see wh2ther 


| appears to be of a privileged nature which, even if Mr. K2ll- 


iman may not have remembered it, may have been one of the 
i 


| purposes. D^ you want me to do that now or is it satisfacto-y 


‘if I do it afterwards? Do you want to question Mr. Kellman 


' 


| 


i 


T 


| 
about it now? 


MR. BPKIND: I would like to ouestion Mr. Kellman 


about it. This is the expurgate" edition. 


THE COURT: Let me see the other one. That i3 the 
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April 22nd memo. 


(Papers handed to the Court.) 


THE COURT: As far as 1 can see, these appear to be 


i--the two that Mr. Kellman just gave me -- appear to be the 


original on his letterhead and a photocopy of the original. 
Do you have any reason to -- Mr. Kellman, would you taxe a 
copy of this memorandum which I am looking over to see 
whether it is privileged or not, and I call your attention 
to the bottom of page 1, the last paragraph -- ít won't 
do anybody any good except Mr. Kellman and me because the 
arrangement of your version is different -- and to the 
three first . paragraphs on page 2, which refer to your 
own persoral views as tc certain matters, and I ask ycu 
whether that in your opinion constitutes more than a reccrd- 
ing of what took place at the meeting. I am not trying to 
suggest an answer. I just want to know what the facts are 

THE UITNESS: It contains certain opinions or 
or conclusiors of my cwn. 

THE COURT: Which were not necessarily matters dis- 

ised at the meetina? 

THE WITNESS: Thet's right. 

THE COURT: Mr. rifkind, I find that the »ositio. 
taken by AGAC's present counsel with regard to the privilege 


nature of the material that has been excised from the versio 
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given to you is properly taken, and I will sustain it as 
to that material which js the material I asked Mr. Keliman's 
view about. 

MR. RIFKIND: Thank you, your Honor. 

THE COURT: Under the circumstances, will you give 
that back to me vlease. I will then mail these back to | 
AGAC's counsel, and return to you the exhibit. I will ask ` 
you to give the court clerk the name and address of AGAC's 
counsel so we can do that. 

MR. RIFKIND: We will do it. | 
Then, your Honor, I return to the expurgated seien 
which has been marked PX127, and on the basis of Mr. Kellman's 
testimony, I submit it is receivable as past recollection | 
recorded. He has no present recollection, he has testified, | 
as to what transpired and it certainly appears from every- 
thing he said this was an accurate record. 

THE COURT: Right, I think it is admissible under 
those circumstances. Any objection? 

MR, TOPKIS: No objection, your Honor, except as to 
the way it will be used for non-hearsay purposes. There are 
declarations in there by non-parties. 

THE COURT: Yes. I don't see how it can be offered 
for proof of the contents of the statements, but only that 


the statements were made. 


SOUTHERN DISTRICT COURT REPORTERS 
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MR. TOPKIS: Right. 

THE COURT: One isn't necessarily consistent with 
the other. 

MR. RIPKIND: With one area of exception, at least, 
as to the statements made by Mr, Finkelstein recorded here. 
We . overcome that hearsay objection as well. 

THE COURT: Of course. 

(PX127 received in evidence.) 

Q Mr. Keilman, I ask you to look at pige ^ of 
PX127. 

THECOURT: That is the April 22nd memorandun? 


MR. RIFKIND: Right, your Honor. 


Q The next to last paragraph paraphrases th: state- 


ment attributed to Burton -- 

A Which paragraph? What page are you referring to? 
Q Page 4, the last paye of the memorandum 
A Yes. 


Q Do you see a statement at-ributed to "Buiton 


and I"? 

A Yes. 

Q Can you tell us what was the basis of youi fee 
ing as you then expressed it that pu hers would -zathe: 


work through ASCAP/ 


MISS KEARSE: Your Honor, I object. That has been 
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admitted as past recollection recorded on the statement that 
the witness has no recollection. I don't see how he can be 
examined on his recollection if the lack of it was the basis 
for introduction of this document. 

THE COURT: That is a real poser, I must admit. 

MR. PIFKIND: No, your Honor, I think it is quite 

clear that he does not recall the give and take of that 
conversation. He may well recall vhy it is he felt in genera 
that publishers would rather work through ASCAP. 

A I have been away from this for a long time, 
and I don't really i:ave enough of a recollection to venture 
a response. 

[n Mr. Kellman, Mr. Lane testified that something 
said by Mr. Finkelstein at that meeting was a source of 
concern to the AGAC representative present, and in some 
way demonstrated an arrogant manner on the part of Mr. 
Pinkelstein, a cause of sufficient concern that Mr. Lane 
then called on Mr. Stanley Adams, president of ASCAP, to 
speak to him about it. Do you recall anything in what Mr. 
Finkelstein said or did at that meeting that was a source 
of concern to your colleagues at AGAC? 


A. No. 


| 


Q Do you recall that Mr. Pinkelstein comported him- 


self or spoke in an arrogant manner? 
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A No, no recollecticn. 

0. Do you recall either knowing or hearing that 
Mr. Lene paid a visit to Mr. Stanley Adams shortly after 
this meeting? 


A. I have no recollection. 


Q Mr. Kellman. I woud like now to go back to the 


draft of November l, 1965. This looks like the only copy. 


MR. TOFKIS: Can I follow it over your shoulder? 


MR.RIFKIND: Perhaps we can mark it for identificatidn 


o MR. TOPKIS: I just don't have a copy. 

THE COURT: I think it should be marked for identi- 
fication in any event. 

MR. RIPKIND: I request the draft of November ?, 
1965 be marked as PX86o. 

(PX866 marked for identification.) 

THE COURT: That is a draft of a letter to the 
publishers? 

MR. RIFKIND: That is correct, your lonor. 

Q Just to go back a minute, Mr. Kellman, is it 
your recollection that you drafted what has now been markec 
as PX^^6, and that someone whose handwriting you do not 
recuynize then marked it up? 

A. Yes. 

0 Let me ask you to read the first two-thirds of 
page 4, the type script portion, much of which has been 
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crossed out, and I ask you whether you wróte the portion 


that is in typescript. | 


a. A "Although under the consent decree of the ! 
i i 
| 

d United 5tates court" -- 
| | 

6 | | 
i MR. TOPKIS: I don't think the witness is being asked 

; i | 

d to read it asud. | 

T | 
j Q Just read it to yourself. | 

9 | | 
| A. I beg your pardon. i 
, | 
| 

UM. í 
l THE COURT: The record should indicate that every- | 

i ii | 
| body concerned has read it. | 
i 

1 | 

i | THE WITNESS: I have read it. | 
I I 

3 il 
Q 1> it your recollection thatyou wote that passade? 

i4 i | 
| A. Yes. | 
| | 

15 į 

bi | Q Do you recall why that passage was deleteo in 

16 | 
| the firal? 

U | 

ug A I don't uaveany recollection as to why it was 

18 


deleted, 

Q In drafting that passage, was it your intentio: 
to convey what you underst, ^d the consensus of the AGA | 
counsel to be? 


MR. TOPKIS: Your Honor, I object. 
THE COURT: I don't see that Mr. Kellman's under- 


standing of the consensus of AGAC would be of particular 


competence. I assume he was writing a letter to set forth 
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what he believed to be the legal rights and leverage of 
nis clients. Is that a fair characterization? 

THE WITNESS: That is what I would say. | 


I 


MR. RIFKIND: It does go beyond lega: rights. He | 


is expressing general opinions about what is feir and square | 
in this industry. | 

THE COURT: Youcen ask him what the source of 
that material was. 

Q What is the source, what is the basis for the 
views that you hero express? Let me call your attention to | 
one or two in particular -- 

MISS KEARSE: Your Honof, if Mr. Rifkind is prcwos- 
ing to,ead this, I will object. 

THE COURT: I have read it already. I had tc tread 
it. | 

MISS KEARSE: I know, but I don't see any r«ason 
it should be in the re-cord. 1 object to its offer into 
evidence if it is going to be o!fered on the ground :t is -- 

THE COURT: What ie the purpose of this, Mr. :ifkind? 

MR. RIPKIND: I am tryirc to findout what the oasis o 
some of the views expressed were, why this was written 

THE COURT: If it were said Mr. Kellman heard :cme 


people express these views at meeting, it would be relevant 


| 
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we agree On that? 


MR. RIPKIND: No, It seems to me when you have 
an organization of which Mr. Lane was the president that | 
represents a large number of the most distinguished writers | 
in the United States taking a positicn or giving A 
vent to their reaction -- 
THE COURT: How much more do we need to orcve j 
that that was the fact? I know it was the fact. | 
MR, RIPKIND: But I submit, your Honor, that the | 
explanations for their cowcern here as expressed in this 
memorandum is ir materia) respect cifferent from the ration- 
alizations given by certain of the witnesses. 

THE COURT: Wouli you mind telling me wtat you “hink 
ie materially different: 

MR. RIFKINT: Yes, where it says here that, "We 
are certain that ptblishers and writers can best preserve 
the value of their performing rights by permittirc their 
particular performing rights organizations to hanile these 


rights rather thin to grant separate piecemeal licinset.” 


that expresses 1 view that is shared by writers, I :elieve. 


p———————— 


and of critica) significance to us when they tell us we 


can -- 


THE COURT: I will allow you to question what the basis 
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of that statement or proposed statement by Mr. Keilman 
was. 


MR. TOPKIN: One word of objection, your Honor, 
that is the leter Mr. Lane didn't sign. 

THE COURT: I understand. 

MR. TOPKIS: So what probative value can ít have 
if he disclaimed it? 

THE COURT: I don't know what it can be except 
to lead to the statement on the part of sometody that it 
can be expiored further. 

Mr. Kellman, did vou hear the sentence that Mr* 
Rifkind just read? 

THE WITNESS: Yes. 

THE COURT: Do you remember what the source of that 
Statement was, your own original thinking cr an expression 
of the views of others or what? 

THE WITNESS: It was my own general view on the basi 
of having been around, thinking, but it was my own view 
Apparently it was not the view of theperson who struck it out. 

0 You do not recall who struck it out? 

A No. 

Q Had you participated, Mr. Kellman, in meetings | 
of AGAC officials concerning the 3M situation at this point 


in time? 
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| 
| 


A. Hes, I did. 


Q When you sat down to draft this letter, were yo 
| 
attempting to faithfully prosent the concerns of your client? 


| 
A I doa't recall just what took place at that cime. 


I don't recall any meetings that you refer to . There must | 
have been meetings on the point, on that point, which I | 
attended with AGAC people. AS to how that letter came | 
to be drawn, except in a general way or whether I was sottin 

down their view, I don't recall. It was the first draft. | 
As such it was always subject to revision by Burton Lane | 
Q. Was it your view at the time that you wrote thig? 


MR. TOPKIN: YOur Honor, I submit this is enough. 


THE COURT: Let him finish the question, please. 
Q was this an accurate representation of your vi 
as counsel for ACAC at the time you wrote it? 
MR. TOPKIS: Y submit that is irrelevant. 
ew. 


and others to whom it sight be s“bmitted. oa 


THE COURT: He has already said it expressed his vi 
Q is that correct? 
A yes. 
à Did it, to the best of your knowledge, based 
on whatever discussions you had with the members of the AGAC 
council and the other officers of AGAC express the view of 


the leadere of AGAC at that time? 
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MR. TOPKIS: I object, your Honor, with all due 
respect to your suggestion. 

THE COURT: Sustained. Objection sustained. 

MR. RIFKIND: Your Honor, I submit that the fact that 
in prudence and caution and after reflection one sometimes 
decides not to say what one feels, doesn't reduce the 
probative value of one's excited utterances. 

THE COURT: Who made an excited utterance? To 


what excited utterance are you referring? 


| 
MR. RIFKIND: What I am saving is the fact that on | 
reflection the fact that they decided to delte this paracrapt 
does not demonstrate that this paragraph didn't in fact E S 
ately reflect the views’ of the organization for which | 
Mr. Kellman -- | 
THE COURT: I think we would be in bad st.ape if a mar 
thought of murdering somebody, and then decided not to | 
murder him, and then be responsible for it. I don't agree | 
with that view, Mr. Rifkind,but that is not why I turned | 
it down. I don't mean to say tht it can never be probative. 
The man has expressed views of » certain kind ani later 
trimmed them, but he has to have done something, not just 
to have thought about it, apd the reason that I did disagree 


with you is because I don't think that Mr. Kellman should be 


called upon to testify or can be cometent to testify as to 


; | 
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what the views of a group of people are. 

MR. RIPKIND- You will recall, your Honor, that when 
Mr. Lane was here, he said they did certain things and 
didn't do certain thin advice of counsel, but that 
he really wasn't up to testifying on the full scope of 
what their counsel had advised them. 

THE COURT: I recognize the problems that this case 
has, but Mr. Kellman himself has said that ħs recollection 
of these affairs--he is a member of the bar who is no 
longer connected with AGAC} I have no reason to believe is 
he is not telling the truth -- is very dim, and I staad by 
my rulinc. 

Q Mr. Kellman, this draft also expresses a view 
with respect to large users of performing rights, and urges 
that tney not engage ia conduct which may result in under- 
cutting the performing rights societies. WAs that a view 
that you believed was shared by your client? 

MR. TOPKIS: Same okjection, your Honor. 

THE COURT: I will sustain the objection. If you 
want to ask him whether anybody authorized .. to speak for 
AGAC expressed that view as a view of the organization, I 
will be willing to hear it, but not just whether it reflected 
the view of his client, the corporation. Why don't you ask 


that? Why don't we ask tim if somebody said it? What are 
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we afraid of, that the answer will be no, or what? | 


MR. RIFKIND: No. 


Q Did anyone say this to you -- 


— —— 


THE COURT: That was what I suggested to him. 
MR. TOPKIS: I think your Honor'& aucgeetion was 
more precise than that. 


WHE COURT: Maybe so, but let me tak^ & crack 
a 


at it. 

Mr. Kellman, first of all, did that statenent 
représent your own view only or was it a statement which 
either did represent your own view, also represented 
something that yor w xe euthoritatively told was AGAC': 
position? 

THE WITNESS: It represented my own view. So far as 
whether it represented AGAC's pocition, I am not preparec 
to say that it did. That was a draft of a letter. It was 
intended to be signed by others, to be looked at by others, 


to represent their views as well as mine, and perhaps 


superseding mine. It was, as I Say, and this was my customary 
way, a working draft. They could take it apart, put it 
tojether, do anything they wished. 

THE COURT: In other words, the history of the 


process was it seems to me normal. The lawyer prepared a 
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letter which he thought might reflect the views of his 
client, but the client then reviewed it and made whatever 
corrections he wished. 

THE WITNESS: That's correct, yes. 

Q Do you know whether this was revíewed by Mr. 
Lane and whether Mr. Lane made these excisions? 

A It was certainly reviewed by Mr. Lane among 
others. Who made the excisions and by whom it was reviewed 
at the time I don't receil. 

Q Was it reviewed, to your knowledge or *o you: 
memory, by any other lawyer? 

A I would doubt that very much. I would doubt 


that it was reviewed by any other lawyer. I am almost 


prepured to say it was not at the time. I was the sole counsel i 


Q When you wrote these words, Mr. Kellman, you 


NE acs 


————Ó—  À—Á Ü— — 


nad hal some years of experience with the work of AGAC and als 


representing others !nvdved in the music business? 

A Yes. 

Q Why did ;ou believe publishers and writers 
would bes preserve the value of their performing rights by 
permitting the performing rights organizations to handle 


those rights rather than granting separate piecemeal 


licenses? 


MR. TOPKIS: I object. 


SOUTHERN DISTRICT COURT REPORTERS 


R ow» & RK 


mpB15 Kellman ~ direct 1627 

Q What was the basis for your belief that that 
was a sound position? 

MR. TOPKIS: I object, your Honor. It the basis 
was what someone else told him then it was hearsay. If it's 
divination, then it's incompetent, and I can't imagine 
what else it could be. 

THE COURT: I suppose it was a matter cf judgment 


on hís part. 
If 
MR. TOPKIS:/It was a matter of judgment or opinion 
then your Honor is as competent as anyone else to form that 
juógment or opinion. 


THE COURT: No, I think Mr. Rifkind is tying to get 


| 
| 
| 
something else, I think he wents to see whether this really | 
was Mr. Kellman's opinion. I am not sure he is going to | 
establish anything, but I will allow the question to be | 
answered. | 
Do you recall what tne basis for your expressing the 
view was? You said it was your view. Why was it your viene 
TUE WITNESS: A general view. It's difficult to go | 
back into my mental processes after 4il these years and put 


together why I cam out with this viev. It was my general 
view at the time. 
| 


——= E 


| 


| 
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Q Well, can you explain to us in any way why 


you thought that it was in the best interests of publishers 
and writers not to grant piecemeal licenses? 

A Not on the basis of recollection. 

Q Can you tell us what the basis for the view 
expressed here, that users should not undercut the perform- 
ing rights societies, was? 

A The same answer. I can't go back at this stage 
to my mental processes then. I would hesitate togive an 
opinion, a reply. 

Q Neither proposition is obvious as a matter of 
— it? 

THE COURT: I think you are being unjust to Mr. 
Kellman. You are unhappy he says he can't remember but 
he can't. 

MR. RIFKIND: One last question, your Honor. 

Q Mr. Kellman, I would like to show you PX 125 
which has been received in evidence in this case. 

Looking at the second page of that document 
headed January 12, 1966, do you recall attending a meeting 
of the AGAC council described in that memorandum? 

A No, I don't recall. 

Q Do you recall the suggestions referred to in 


the second line by the West Coast Committee that concertec 
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'| action be taken by members of "our organization"? 
4 | THE COURT: Wha- page is this you are reading 
from? 

MR. RIFKIND: The second page, the one that 
begins "the memorandum headed January 12th." 


THE COURT: All right. I see. 


A The second line that says, “with particular 


| reference --" 


0 i Q --"to the suggestions made.” 

H i A And your questior is? 

d Q Do you recall those suggestions? 

i3 j A No. It's been a long time and a great deal 

i4 ; has happened sínce then. 

"5 ! Q Do you recall any suggestions being made by the | 
té ; West Co st Committee of the AGAC concerning 3M? | 
y | A I don't recall what suggestions they micht 

a | 


|, have made. 
1 
| THE COURT: How long have you now been disconnecte 


A X | from AGAC? 


"1 THE WITNESS: Well, since 1968. Since May or 
2 | April, 1968. 
ei | Q I can assure you that according to the minutes 
ee | of the AGAC you were at that meeting. 
= | MISS KEARSE: Objection. 


12 


2i 
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Q Does that help jog your recollection? | 
A . If the record shows I was at that meeting, i 
} 
then í was. I assume that I was at all or practically 
all meetings of the AGAC Council. That was one of my 
functions. 
Q Did you take the minutes of those ..ee-insgs? 
A I usually did not take minutes.  Hinv.s. wore, 
would be taken by others. Miss Miriam Stern, who was the 


Executive Director of AGAC, or others. 


Q You do not recall the suggestions of any scrt 


| 
| 
| 
| 
from the West Coast Committee concerning 3M? | 
A No, I don't; not at this stage. | 
Q Do you recall suggestions made by New York | 
rambers, East Coast members, concerning the 3H? 
A " , I simply would be guessing. I don't | 
have any real recollection. | 
Q In the middle of that page, Mr. Kellman, there | 
is a phrase, "even though we are much concerned with some 
of the pssible consequences of tbe project". 
A Yes. 
Q Other than what you have previously said, do ytu 
have any further recollection of the nature of that concern; 


A No. 


MR. RIFKIND: For the record, your Honor, I 


t 
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offer PX 866 for identification in evidence. That is the 


N ber 1, 1965, draft of the November 15th letter. 

MR. TOPKIS: I object co it. 

THE COURT: I'll sustain the objection. 

MR. RIFKIND: I have no further questicns. 

MR. TOPKIS: i offer music >o your Honoi's ears. 
No cross examination. 

MISS KEARSE: None here, either. 

THE COURT: ~r. :31lman, thank you very much, 
You are excused. 

(Witness excused.) 

THE COURT: We will adjourn until tomorrow 
morning =t ten o'clock. 

(The followir inserted as directed. 
fQuestions to Mr. Goodman irom deposition pages 28-30: 

"no vou believe that it's wrong for ASCAP members 


to compete with ASCAP for the licensing of performance 


rights? 
"A Yes. 
*Q Why? 


"A Because I think as individuals we have no 
strength. 


"Q Then you beiieve it's important as a publisher 


EE TT 
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to combine with other publishers and have a coumon 
licensing agent? 

"A No doubt in my mind. 

"Q Do you believe that when individua. pubiishrers 
enter into direct licenses with users which bypasses ASCAP 
that that weakens the strength of ASCAP? 

"A No doubt. 

"Q Then if 3M he ` come to you in the first in- 
stance without ever having gone to ASCAP you would have 
suggested that they go to ASCAP? 

"MR. BLUMSTEIN: I will obje-c to the form 
of that question, too. 

"THE WITNESS: Repeat the question, please. 

* (Question read.) 

"A If I knew then what I know now, the answer is 
yes. 

"Q What do you know now that you didn't know then? 

*A I know more about the publishing business thea" 
I knew then. 

"Q Do you believe that once ASCAP has underteker 
to offer licenses to a category of users that the members 
should refrain from dealing with those users? 

"MR. BLUMSTEIN: Objection as to form. 

"A à dow 


(Court adjourned.) 
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